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MOTION FOR PARTIAl. SUMMARY JUDGMENT

Protestant Rio Bonito Presere respectfully requests the Hearing Eamincr to

grant partial summar judgment on an is%ue ot law that will limit the maximum amount

of ater that the Village of Capitan (“Capitan”) can transfer to the Village of Ruidoso

(“Ruidoso”) under the current application. Pursuant to well established law. only

perfected water rights are transferable’ under the applicable statutes, Therefore, the

maximum amount of water that Capitan can transfer to Ruidoso is that amount of water.

if any, that Capitan has lawfully pumped from the move-from wells and applied to

beneficial use, thereby perfecting a water right at the move-from location. Although

substantial evidence in the record demonstrates that Capitan has not applied nearly as

much water to beneficial use as it now seeks to transfer to Ruidoso, this assertion may he

disputed by the Applicants. The instant Motion, however, does not depend on the

resolution of this or any other disputed fact. Therefore, Rio Bonito Reserve is entitled to

partial summary judgment on the issue as a matter of law. Furthermore, it is important

that the Hearing Examiner render a pretrial judgment on this issue as soon as possible.

because it may substantially reduce the amount of water that Capitan can transfer to

Ruidoso and thus possibly influence the parties’ anaIyis of impairment.

In this context. “transferable” means the ability to change the point of di\ ersion and
place of use, whether temporarily or permanently.



rgument

flie basis, rneasuie and the limit of the right to use water in New Mexico is

defined solely h the physical application of water to beneficial use. N.M. Const, art.

X\l, § 3. See 1so,g,g,, tnyJtine. 2004 NMCA 69, 10, 94 P.3d 1, 3-4 (CL App.

2(X)4) t”For more than a century. our law has been that a water right is perfected by the

application of the water to beneficial use,”) Accordingly, a permit to appropriate water

issued by the State Engineer does not create a water right, hut onl an “inchoate” right to

apply water to beneficial use (at a specific place and for a specific purpose) within a

reasonable time and thus establish a water right. Hanson at ¶ 9, 94 P.3d at 3 (“A water

permit is an inchoate right, and is the necessary first step in obtaining a water right”)

(internal quotation marks omitted).

The statutes that allow’ an appropriator to change the elements of his water right

apply only to perfected “water rights.” not to inchoate permit rights. In Hanson, the

Court established this fundamental principle of New Mexico water in the opening

paragraph of its opinion:

NMSA 1978. § 72-12-7(A) (1985) allow’s the owner of a “water right” to
change the use of the water, Plaintiff Mabel Hanson had two permits to
appropriate water but never put the water to beneficial use. ‘When she
filed applications to change the use from irrigation to subdivision use, the
State Engineer denied her requests, reasoning that her failure to put the
water to beneficial use meant that there was no “water right” to be
changed. Plaintiff Hansonj argues that a permit to appropriate water
constitutes a “water right” that can be changed even if there has been no
beneficial use. We agree with the State Engineer. and affirm [the State
Engineer’s decision not to allow a change in the purpose of use j.

Id. at ¶ 1, 94 P.3d at 2. See also NMSA 1978, § 72-6-3(A)(2003) (“An owner may lease

to any person all or any part of the water use due him under his water rig/it”); NMSA 72-
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1 2-7 A) I 085) (eniphai% added (“The owner of a iotcr ri/i1 may chance the location

of hi well or change the use of the water’’ (emphasis added.

As a matter of law, therefore, Capitan can transfer to the Village of Ruidoso

“Ruidoso’’ only that amount of \\ater Ut any) that Capitan has lawfully applied to

beneficial use at the move-from location and thereby established a perfected. transferable

water right at that location.2 Although it may be subject to some dispute. substantial

evidence in the record indicates that the most Capitan has ever pumped’ under State

Engineer File No. 1-1-685 et al. is 228.00 acre-feet per year, far less than the amount

(338.88 acre feet) sought to he transferred under the current application. (Protestant Rio

Rondo Land & Cattle Company. Exhibit 1, Table 3 (Summary of Village of Capitan

Diversions and Permits)). Therefore, although the instant Motion is one of pure law and

does not require the Hearing Examiner to resolve this or any other disputed issue of fact.

an early resolution of this legal issue is important, because it may affect the parties’

assessment of impairment.

2 A separate issue, which Rio Bonito Preserve reserves the right to raise, is whether the
purported transfer of 838.88 acre-feet to Capitan from the Eagle Creek Inter-Community
Water Supply Association, in or around 1999, qualified as a lawful transfer of a vested
water right or an invalid attempt to transfer an inchoate permit right or whether the
transfer otherwise violated established principles of water law. Specifically, there is
reason to dispute the Applicants’ assertion that the Eagle Creek water rights under
License 0173 & 783 authorized a diversion of 1.677,76 acre-feet per annum at the time
the rights were divided between Ruidoso and Capitan. Compare Engineering Report
Concerning State Engineer Application No. H-685 into H-2049 et a!. (T). Appendix 2.
page 1 (stating that the total “water rights” divided between Capitan and Ruidoso was
1,677.76 acre-feet) with Rio Rondo Land & Cattle Company Exhibit 6 (October 5, 1981
OSE Memorandum—stating that “the actual amount of water applied to beneficial use
should only he 803.55 acre-feet per annum, based on mean annual flow in Eagle Creek)
and also Rio Hondo Land & Cattle Company Exhibit I. Table 2 (indicating that the
maximum diversion under License 0173 & 783 was only 1026.03 acre-feet).

The maximum “pumped amount” may not necessarily correspond to the maximum
application of water to beneficial use.
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The gi anting of partial summary judgment on this point of la ho es er, will of

course nut end the inquiry. For example, in addition to deciding whether the transfer (of

whatcer amount) will impair existing water rights. he detrimental to public weltare or

contrary to the conser anon of water, Rio Bonito Pre%ers e will also request the Hearing

Examiner to determine whether the proposed transfer constitutes an abuse of NMSA

1978, 72-l-9(2()06), which allows municipalities and certain other named entities to

acquire water rights forty years in ath ance of their actual need to use the water. Cf.

Tercero . Roman Catholic Diocese, 2002 NMSC 18, 7. 48 R3d 50, 55 (2002) (statutes

“in derogation of the common law ... must be strictly construed”). If the State Engineer

grants the instant application, the scope of Capitan’s water use will no longer be

measured or limited by the growth rate of Capitan’s population and its need for water, but

by the combined growth rates and needs of two populations—the population of Capitan

and that of Ruidoso. Moreover, allowing Ruidoso to use Capitan’s water rights, without

also requiring Capitan to curtail its own use of water by the same amount, will

substantially increase both the timing and the magnitude of impairment because of the

overlapping effects of Capitan and Ruidoso’s dual use of the same permit rights. (See

Rio Bonito Preserve’s Motion for Clarification.) Although these issues are not raised by

the current motion, Rio Bonito Preserve expressly reserves the right to raise them in this

proceeding and in any appeal.

WHEREFORE. Rio Bonito Preserve respectfully requests the Hearing Examiner

to render partial summary judgment to the effect that, as a matter of law: (1) only water

rights perfected at the move-from location are transferable under the applicable statutes;

and (2) the maximum aniount of water that Capitan can transfer to Ruidoso is that
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amount (ml an’ ) that Capitan has Lis folk pumped ironi the mo t fiom elk and applied

to beneficial e. thcreh estahhhmg a perfeued water right mt the mo c-from location.

Re%peclfull\ uhmnitted.
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