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IO1ON FOR CLR1 FlU T1ON

Protestant Rio Bonito Precr e repeLttuI1\ I juct the I lCdfi1i E\an1ner to

Jarifv the burden of proof and standard of impairment under the Ness Me ico \\‘ ater I e

Leasing Act. 1 he grounds br this Motion are as follows:

I. ‘nder OSE Application No. 11-685 into 11-2049 et a! tT. the AppIicant

seek to temporarily change the point of diversion and place of use of 33888 acre-feet of

around water. October 28. 2008 Scheduling Order at 1-2.

2. At the October 28. 2008. Scheduling Conference, the Applicants revealed

for the first time that “the application is of the type contemplated by the Water-Use

Leasing Act. NMSA 1978 § 72-6-1 to 72-6-7 (2003).” October 28. 2008 Scheduling

Order at 2.

3. Sect ion 72-6—3(A) provides that an “owner may lease to any person (1/1 or

any part of the water use due liumi unck’r l,i.s water rit.1,t.”

4. Section 72-6-3(8) provides that a s titer-use lease “shall not be effective t;

cumulate ater from year to ear or to s,thtantiallv enlarL,’e the u.c of the iater in sue/i

!flWlfle r that it would injure other water users.



5 Sat on ‘2 6 pros ides

liw ‘‘..le n.r”n r sbail .apprn C :b. ,ipic tlVt”I ij:,, r,’,’4c 10.1 b,;s
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(2) .s,il ?‘ot he ctinlran liD the ctnlserj cation at note r 31111111,

flit ‘(tale or 5 lr??It itcal In tue public n £ hare .‘t the state.

%% IIEREFORE, Rio Bonito respecitull> requests the hearing Caminer to dauf>

the following issues relating to the burden of prool and standard of impairment under the

Vater-tse Leasing Au:

A. Whether a water-use lease applicant bears the burden of prosing that its

proposed lease will not mubstantially enlarge the use of the water in such manner that it

would injure other water users.” NMSA 1978. * 72-6-3(B):

B. Whether a water-use lease applicant bears the burden of proving that its

proposed lease will not be effective to cumulate water from year to year ... in such

manner that it would injure other water users,” NMA 1978. * 72-6-3Bt

C. Whether the requirement under Section 72-6-5(A)( 1). that a water-use

lease not Impair any e’cisting right to a greater degree than such right is. or would be.

impaired by the continued use and location of use by the owner.” is more protectise ot

casting water rights or otherwise different than the u%ual Impainnent” standard

emplo>ed under Sections 72-12-3 (D) & (E (2001 I. 2-l2-7 1985). 72-12-

23tAs4N 1959). and 72-12-2-kAn4): and

D. Whether the water-use lease applicant\ burden to prose that the pit posed

lease will “not impair an> existing right to a greater degree than such right is. or would
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