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p
iç

:
21

IN
T

H
E

M
A

T
T

E
R

O
F

T
H

E
A
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S

R
A

N
C

H
,

L
L

C
FO

R
PE

R
M

IT
T

O
A

PPR
O

PR
IA

T
E

G
R

O
U

N
D

W
A

T
E

R
)

O
SE

File
N

o,
R

G
.89943

IN
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H
E
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A
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D
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U
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D
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R
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U
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D
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W
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R
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R
E

S
P

O
N

S
E

IN
O

P
P

O
S

IT
IO

N
T

O
A

U
G

U
S

T
IN

P
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A
IN

S
R

A
N

C
H

,
IN

C
.’S

M
O

T
IO

N
F

O
R

S
T

A
Y

T
he

Protestants
nam

ed
below

(“Protestants”)
oppose

the
attem

pt
by

A
ugustin

Plains

R
anch,

Inc.
(“the

C
orporation”)

to
halt

this
proceeding

pending
a

district
court

ruling
in

the
so

called
“B

errendo
case,”

w
hich

the
C

orporation
characterizes

as
“an

unrelated
proceeding.”

M
otion

fo
r

Stay
at

2
5f 2.

A
s

the
C

orporation
adm

its,
“there

are
significant

factual
differences

betw
een

[itsi
applications

[sici’
and”

the
B

errendo
case,

ii
at

3
9

,
w

hich
involves

a
different

applicant,
a

different
application,

and
different

protestants.
G

iven
the

adm
itted

differences

betw
een

B
errendo

and
the

instant
case,

the
C

orporation’s
M

otion
has

no
basis.

T
he

B
errendo

case,
m

oreover,
w

ill
likely

require
years

to
resolve

and
the

instant
case

has
already

consum
ed

three
years

of
Protestants’

tim
e.

Further
delay

w
ill

unduly
prejudice

the
hundreds

of
P

rotestants

w
ho

paid
the

m
andatory

hearing
fee

and
have

invested
substantial

tim
e

and
m

oney
organizing

the
com

m
unity

and
preparing

for
this

case,
w

hich
they

believe
threatens

their
w

ay
of

life.
T

hey

are
entitled

to
a

tim
ely

determ
ination

of
w

hether
the

C
orporation

has
the

right
to

m
onopolize

a

regional
w

ater
supply.

For
these

reasons,
and

as
set

out
in

detail
below

,
the

H
earing

E
xam

iner

should
deny

the
C

orporation’s
M

otion
fo

r
Stay.

\Ithough
the

C
orporation

seeks
m

ultiple
points

of
diversion.

i.e
th

irty
seen

w
ells,

it
filed

only
one

application
in

iolatiun
ot

State
E

ngineer
regulations.



A
rg

u
m

en
t

1.
A

s
authority

for
its

M
otion,

the
C

orporation
cites

several
cases

in
w

hich
courts

have
staved

judicial
proceedings

pursuant
to

the
courts’

undisputed
in

h
eren

t
pow

ers.”
M

otion

to
Stay

H
10

&
12.

H
ow

ever,
unlike

courts:

A
dm

inistratiye
bodies

are
the

creatures
of

statutes.
A

s
such

they
have

no
com

m
on

law
or

inherent
pow

ers
and

can
act

only
as

to
those

m
atters

w
hich

are
w

ithin
the

scope
of

the
authority

delegated
to

them
.

Public
Serv.

C
o.

v.
N

ew
M

exico
E

nvtl.
Im

provem
ent

B
d.,

89
N

.M
.

223,
226,

549
P.2d

638,
641

(C
t.

A
pp.

1976).
A

lthough
the

regulations
of

the
State

E
ngineer

expressly
allow

for
a

tem
porary

continuance
of

scheduled
hearing

dates,
N

M
A

C
§

19.25.2.25
&

19.25.4,20,
no

statute
or

regulation
contem

pL
ates

a
stay

of
proceedings.

m
uch

less
an

indefinite
stay

pending
the

outcom
e

of
an

“unrelated
proceeding.”

N
either

of
the

statutes
cited

by
the

C
orporation,

N
M

SA
1978,

§*

72-2-12
&

72-2-17,
allow

s
for—

or
even

m
entions—

the
possibility

of
a

“stay”
or

any
other

device
of

indefinite
delay.

O
n

the
contrary,

the
clear

intent
of

both
statutes

is
to

prom
ote

the

“efficient
and

orderly
conduct”

of
form

al
hearings.

N
M

SA
1978,§

72-2-12;
see

also
N

M
SA

1978,§
72-2-17(B

)
(allow

ing
for

efficient
form

al
hearings).

T
hus,

although
the

H
earing

E
xam

iner
m

ay
grant

continuances
of

scheduled
hearing

dates
for

good
cause,

no
authority

authorizes
either

the
E

xam
iner

or
the

State
E

ngineer
to

stay
proceedings

indefinitely
pending

the

outcom
e

of
an

“unrelated
proceeding.”

2.
H

ow
ever,

even
if

such
authority

existed,
the

H
earing

E
xam

iner
should

deny
the

C
orporation’s

M
otion

because
ithas

no
m

erit.
T

he
C

orporation
adm

its
that

B
errendo

is
“an

unrelated
proceeding”

and
“that

there
are

significant
factual

differences
betw

een”
B

errendo
and

the
instant

proceeding.
M

otion
to

S
tay

at
2

7/2,
3

7/9.
Indeed,

the
C

orporation
n

ev
er

identifies
a

specific
issue

in
the

instant
case—

w
hether

factual
or

legal—
that

w
ill

be
resolved

or
even

R
E

SPO
N
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clarified
by

a
decision

in
B

errendo,
2

N
or

can
it.

Just
as

the
issue

of
“im

pairm
ent

depends
upon

the
facts

of
each

case,”
R

osw
ell

v,
R

eynolds,
86

N
.M

.
249,

253.
522

P.2d
796,

800
(1974).

the

issue
of

w
hether

the
C

orporation’s
application

is
unduly

vague,
speculati’e

or
otherw

ise
invalid

under
the

law
depends

entirely
on

the
unique

facts
of

this
case.

It
has

to.
S

im
ilarly,

B
errendo

w
ill

be
decided

entirely
on

its
facts,

w
hich

the
C

orporation
adm

its
are

siçniflcantly
different

than

the
facts

in
the

instant
case.

M
ost

obviously,
the

instant
case

presents
an

application
for

a
totally

new
appropriation,

w
hereas

B
errendo

involves
the

tran
sfer

of
existing

w
ater

rights
that

w
ere

presum
ably

vested
through

application
of

w
ater

to
beneficial

use.
A

ccordingly,
w

aiting
for

a

decision
in

B
errendo

w
ill

not
help

resolve
any

issue
in

this
“unrelated

proceeding,”
nor

w
ill

it

prom
ote

efficiency
or

conserve
resources.

3.
T

he
C

orporation
fails

to
cite

even
one

case
in

w
hich

an
adm

inistrative
agency

stayed
its

proceedings
pending

the
resolution

of
another

case,
m

uch
less

an
unrelated

case.
T

he

cases
cited

by
the

C
orporation

all
concern

the
stay

ofjudicial
proceedings.

M
otion

to
Stay

at
4-5

9112.
In

every
one

of
them

there
w

as
a

specifically
identified

com
m

on
issue

of
law

,
typically

involving
statutory

construction,
w

hich
w

as
pending

before
an

appellate
court

capable
of

publishing
its

decisions
and

establishing
binding

precedent.
T

hus,
the

N
ew

M
exico

S
uprem

e

C
ourt

stayed
its

ow
n

proceedings
in

Sonic
Indus.

v.
State,

2006
N

M
SC

38
“pending

a
ruling

in

K
m

artC
orp.

v.T
axation

&
R

evenue
D

ep’t,2006
N

M
SC

6,
139

N
.M

.
172,

139
N

.M
.

172,
131

P.3d
22,

w
hich

also
raised

the
issue

of
the

[D
epartm

ent
of

T
axation

and
R

evenue’sj
authority

to

im
pose

[gross
receipt

taxi
on

the
licensing

of
intangible

property
subsequent

to
the

1991

am
endm

ents.”
iJ[6

.
In

R
ivera-Platte

v.
First

C
olony

L
ife

Ins.
C

o.,
2007

N
M

C
A

158,
the

district
court

stayed
its

proceedings
“pending

[the
N

ew
M

exico
Suprem

e
C

ourt’sj
decision

in

2
T

he
C

orporation
appears

to
put

som
e

stock
in

the
fact

that
both

B
errendo

and
the

instant
case

invoke
pipeline

sdiem
es.

M
otion

to
D

icm
zs

7
I

&
2.

H
ow

ever,
the

C
orporations

desire
to

pipe
w

ater
to

distant
locals

has
no

legal
relevance

to
P

rotestants
W

otion
to

D
ism

iss,

R
E
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A
zar

v.
P

nidential
Insurance

C
o.

of
A

m
erica,

2003
N

M
C

A
62.

133
N

.M
.

669,
68

P.3d
909,

an

interlocutory
appeal

expected
to

control
a

threshold
inquiry

into
the

prim
ary

jurisdiction
of

the

Insurance
D

ivision
of

the
N

ew
M

exico
Public

R
egulation

com
m

ission.”
j
j

3.
U

nlike
these

cases,
the

C
orporation

points
to

no
specific

“threshold
inquiry”

in
this

case
that

w
ill

be
resolved

by
B

errendo,
3

Indeed,
the

issues
in

T
enth

Judicial
D

istrict
are

not
yet

defined,
and

its
final

decision
w

ill
not

establish
precedent

or
otherw

ise
bind

the
C

orporation
or

Protestants:
and

the

State
E

ngineer
w

ould
likely

appeal
any

adverse
decision

to
the

C
ourt

of
A

ppeals.

4.
T

he
non-N

ew
M

exico
cases

cited
by

the
C

orporation,
M

otion
to

Stay
at

4-5
12,

also
do

not
support

its
M

otion.
E

very
one

of
these

cases
involved

a
stay

of
proceedings

in
one

case
pending

resolution
of

a
specifically

identified
and

highly
technical

com
m

on
issue

in
another

by
a

court
capable

of
establishing

binding
precedent.

U
nionbancal

C
orp.

v.
U

nited
States,

93

Fed.
C

l.
166,

168
(Fed.

C
l.

2010)
(other

case
involved

com
m

on
issue

of
“w

hether
the

lease

leaseback
transactions

(L
IL

O
)

possess
econom

ic
substance”);

Sandisk
C

orp.
v.

Phison
E

lecs.

C
orp.,

538
F.

Supp.
2d

1060,
1063

(W
.D

.
W

is.
2008)

(other
case

involved
substantially

sam
e

parties
and

the
sam

e
highly

technical
patent

issues);
A

n
G

iang
A

gric.
&

Food
Im

p.
E

xp.
C

o.
v.

U
nited

States,
28

C
IT

.
1671,

1677
(C

t.
Int’lT

rade
2004)

(other
case

w
ould

decide
w

hether
the

D
epartm

ent
of

“C
om

m
erce

in
fact

has
the

statutory
authority

to
deviate

from
its

standard
practice

in
N

M
E

cases,
by

valuing
interm

ediate
inputs

that
w

ere
self-produced

by
the

foreign
producer”

and
“that

decision
w

ill
have

‘critical
precedential

value’
in

this
proceeding”).

A
s

m
entioned

above,
the

C
orporation

has
not

identified
any

specific
legal

issue
in

the
instant

case
that

w
ill

be

resolved
by

a
decision

in
B

errendo,
nor

is
there

any
assurance

that
B

errendo
w

ill
be

resolved

w
ithin

a
reasonable

tim
e.
f

U
nionbancal

at
167

(C
ourt

granted
stay

pending
resolution

of
a

M
oreover,

as
it

turned
out.

the
ease

did
not even

resolve
the

threshold
inquiry.

jtC
o

ln
¶

3.

R
E
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N
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C
O

flh
lflO

O
issue

by
the

Federal
C

ircuit,
but

noted
that

“[sitatistics
from

the
Federal

C
ircuits

w
ebsite

show
that

the
m

edian
tim

e
from

docketing
to

disposition,
on

the
m

erits,
is

approxim
ately

ten
rnonths”)

5.
T

he
cases

cited
by

the
C

orporation
w

ere
based

on
Justice

C
ardozo’s

landm
ark

opinion
in

L
andis

v.
N

orth
A

m
erican

C
o.,

299
U

.S.
248

(1936),
w

hich
established

the
follow

ing

standard
for

staying
proceedings

in
courts

of
law

:

LThe
m

ovanti
for

a
stay

m
ust

m
ake

out
a

clear
case

of
hardship

or
inequity

in
being

required
to

go
forw

ard,
if

there
is

even
a

fair
possibility

that
the

stay
for

w
hich

he
prays

w
ill

w
ork

dam
age

to
som

e
one

else.

Id.
at

255.
T

he
burden

is
especially

high
w

here
the

m
ovant

seeks
to

stay
proceedings

in
one

case

pending
the

outcom
e

of
another:

O
nly

in
rare

circum
stances

w
ill

a
litigant

in
one

cause
be

com
pelled

to
stand

aside
w

hile
a

litigant
in

another
settles

the
rule

of
law

that
w

ill
define

the
rights

of
both.

Id.
T

he
hundreds

of
Protestants

in
this

case
should

notbe
com

pelled
to

“stand
aside”

w
hile

the

attorneys
of

a
single

party,
the

C
orporation,
3

attem
pt

to
prejudice

the
Protestants’

rights
in

an

“unrelated
proceeding”

in
w

hich
neither

the
C

orporation
nor

the
Protestants

are
involved.

6.
Protestants

w
ill

be
extrem

ely
prejudiced

if
this

proceeding
is

stayed.
T

his

proceeding
has

already
dragged

on
for

three
years.

N
ow

the
C

orporation
proposes

an
indefinite

stay
pending

resolution
of

B
errendo

by
a

rem
ote

district
court

in
a

case
involving

a
different

applicant,
a

different
application,

different
protestants.

and—
as

the
C

orporation
points

out—

m
any

other
“significant

factual
differences.”

M
o

tio
n

to
Stay

at
3

19.
T

he
case

pending
in

the

T
enth

Judicial
D

istrict,
m

oreover,
is

“de
novo

as
[in]

cases
originally

docketed
in

the
district

court,”
N

.M
.

C
onst.

A
rt.

X
V

I
§

5,
w

hich
brings

into
play

all
of

the
provisions

for
discovery,

M
ontgom

ery
and

A
ndrew

s
represents

the
applicant

in
both

cases.
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m
otion

practice.
and

num
erous

opportunities
for

delay.
Furtherm

ore,
the

D
istrict

C
ourt’s

decision
in

the
B

errendo
case

w
ill

likely
be

appealed
to

the
C

ourt
of

A
ppeals

and
then

further

appealed
to

the
Suprem

e
C

ourt.
A

ny
of

these
courts,

m
oreover,

m
ay

rem
and

the
case

back
to

a

low
er

tribunal
for

further
proceedings

giving
rise

to
m

ore
appeals.

T
hus,

B
errendo

m
ay

and

likely
w

ill
require

m
any

years
to

finally
resolve.

7.
Y

ears
of

delay
w

ill
severely

prejudice
Protestants.

U
nlike

the
C

orporation,
m

ost

of
the

Protestants
are

hum
an

beings
w

ith
naturally

lim
ited

life
spans.

M
any

of
them

are

individuals
in

their
seventies

and
eighties,

and,
put

bluntly,
they

cannot
afford

to
w

ait
w

hile
the

C
orporation’s

counsel
litigates

B
errendo,

“an
unrelated

proceeding”
in

w
hich

Protestants
are

not

involved.
Protestants

paid
the

m
andatory

hearing
fee

in
this

proceeding.
T

hey
have

held

num
erous

com
m

unity
m

eetings
and

obtained
an

expert
w

itness.
T

hey
are

prepared
to

m
ove

forw
ard

and
are

entitled
to

a
tim

ely
resolution

of
this

proceeding.
Further

delay
w

ill
prejudice

them
,

disrupt
their

m
om

entum
,

and
potentially

deny
m

any
their

“day
in

co
u
lt”

8.
Protestants

w
ill

also
be

prejudiced
by

the
uncertainty

created
by

the
application,

w
hich

seeks
to

appropriate
all

of
the

rem
aining

unappropriated
w

ater
(if

any)
in

the
basin.

A
s

long
as

this
uncertainty

persists,
already

depressed
property

values
w

ill
suffer

and
any

local

developm
ent

that
depends

on
establishm

ent
of

new
w

ater
rights

w
ill

be
discouraged.

9.
G

iven
the

likelihood
of

prejudice
to

Protestants,
the

C
orporation

m
ust

dem
onstrate

a
“clear

case
of

hardship”
if

it
is

com
pelled

to
go

forw
ard

and
defend

the
application

th
at

it filed.
L

andis
at

255
(requiring

m
ovant

“for
a

stay
m

ust
m

ake
out

a
clear

case
of

hardship

if
there

is
even

a
fair

possibility
that

the
stay

.
.
.

w
ill

w
ork

dam
age

to
som

eone
else”).

T
he

C
orporation

has
not

and
cannot

dem
onstrate

any
such

hardship.
T

he
C

orporation
is

not
a

party

to
B

errendo
and

it
is

not
being

forced
to

defend
tw

o
or

m
ore

cases
in

m
ultiple

forum
s,

w
hich

w
as

R
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the
com

m
on

them
e

in
L

andis
and

other
cases

in
h

ic
h

one
court

stayed
its

proceedings
pending

the
outcom

e
of

another
case.

Protestants’
M

otion
to

D
i.stnL

s
raises

purely
legal

issues,
w

hich

w
ill

be
fully

briefed
and

decided
by

the
State

E
ngineer

w
ithin

w
eeks.

Indeed,
the

C
orporation

has
no

objection
to

briefing
the

pending
M

otions.
M

otion
to

Stay
at

6.
A

ny
party

aggrieved
by

State
E

ngineer’s
decision

regarding
these

M
o
tio

n
s

can
appeal

to
the

appropriate
district

court,

w
ith

the
right

of
further

appeal
to

the
C

ourt
o
f

A
ppeals—

just
as

in
B

errendo,

10.
T

he
C

orporation’s
w

orries
about

‘unw
ieldy”

scenarios
if

this
case

is
allow

ed
to

m
ove

forw
ard

are
overstated

and
unjustified.

M
o
tio

n
to

Stay
1
4

.
A

s
already

m
entioned,

this

case
is

factually
distinct

from
B

errendo.
H

ow
ever,

to
the

extent
that

tw
o

factually
distinct

applications
raise

com
m

on
legal

issues,
w

hich
is

com
m

on
in

the
narrow

confines
of

w
ater

law
,

the
legal

research
and

argum
entdone

in
one

can
readily

be
adopted

to
the

facts
of

the
other.

M
oreover,

if
the

State
E

ngineer
tim

ely
grants

the
pending

M
otions

to
D

ism
iss

in
this

case
and

successive
appeals

are
thereafter

filed,
both

B
errendo

and
the

instant
case

w
ill

likely
be

pending

in
the

C
ourt

of
A

ppeals
at

the
sam

e
tim

e.
Ifthere

really
are

com
m

on
issues

betw
een

the
tw

o

cases,
they

can
be

consolidated
and

decided
by

the
C

ourt
of

A
ppeals—

a
C

ourt
em

pow
ered

to

publish
its

decisions
and

establish
precedent

that
w

ill
be

binding
on

all.

C
onclusion

T
he

C
orporation

represented
at

the
scheduling

conference
in

Socorro
that

itw
as

not
ready

to
m

ove
forw

ard,
and

accordingly.
itproposed

an
extended

hearing
scheduling

that
w

ould

consum
e

several
m

ore
years.

T
he

H
earing

E
xam

iner
rejected

the
C

orporation’s
request

for

delay.
Protestants

respectfully
request

the
H

earing
E

xam
iner

to
again

deny
the

C
orporation’s

attem
pt

to
delay

these
proceedings.

Its
M

otion
fo

r
Stay

is
m

eritless.
Protestants

w
ill

be
severely

prejudiced
if

this
case

is
further

delayed,
and,

as
required

under
L

andis.
the

C
orporation

failed
to

R
E

SPO
N
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dem
onstrate

any
“clear

case
of

hardship”
if

it
is

com
pelled

to
go

forw
ard

w
ith

the
application

that
it

filed.
A

ccordingly,
the

M
otion

frr
S

tay
should

be
denied.

R
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&
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