
ST
A

FE
O

F
N

E
W

M
E

X
IC

O
B

E
FO

R
E

tH
E

E
N

V
IR

O
N

M
E

N
T

A
L

IM
P

R
O

V
E

M
E

N
T

B
O

A
R

D

IN
FH

E
M

A
T

T
E

R
O

F
P

R
O

P
O

S
E

D
R

E
P

E
A

L
N

o.
E

IB
I1-16(R

O
F

R
E

G
U

L
A

T
IO

N
2
0
.2

.1
0
0
-

G
R

E
E

N
H

O
U

S
E

G
A

S
R

E
D

U
C

T
IO

N
P

R
O

G
R

A
M

O
B

JE
C

T
IO

N
S

T
O

O
R

D
E

R
E

S
T

A
B

L
IS

H
IN

G
P

R
O

C
E

D
U

R
E

S
A

N
D

R
E

O
U

E
S

T
T

O
V

A
C

A
T

E
O

R
A

M
E

N
D

N
ew

E
nergy

E
conom

y.
Inc.

(N
E

E
)

objects
to

the
A

ugust
11.

201
1,

O
rd

er
E

.stahli.shing

P
ro

ced
u
res

and
requests

that
it

be
vacated

or
am

ended
as

set
forth

below
.

A
.

E
IB

should
vacate

the
O

rd
er

E
stab

lish
in

g
P

rocedures’
and

dism
iss

the
petitions.

1.
T

he
cram

ped
deadlines

set
out

in
the

H
earing

O
fficer’s

O
rd

er
E

stablishing

P
rocedures

are
based

on
the

hearing
date

dictated
by

E
IB

.
O

rd
er

E
stablishing

P
ro

ced
u
res

at
1.

T
he

E
IB

had
to

establish
this

hearing
date

in
order

to
repeal

all
of

the
rules

w
ithin

the
180-day

deadline
im

posed
in

the
so-called

O
rder

of
R

em
and’

that
the

C
ourt

of
A

ppeals
entered

on
the

joint
m

otion
of

E
IB

and
petitioners.

M
otion

to
R

ecuse
B

oard
M

em
bers

c’asciano,
F

ulfer
and

P
eacock

(M
otion

to
R

ecuse)91
5.

T
he

180-day
deadline,

in
turn,

is
the

direct
result

of
an

im
proper

cx
p
o
rte

com
m

unication
and

settlem
ent

betw
een

C
hairperson

P
eacock

and
petitioners,

w
hich

the
C

hairperson
and

counsel
later

com
m

unicated
to

the
entire

E
IB

in
executive

session.

Id.
B

ased
on

their
ex

p
arte

settlem
ent,

E
IB

and
petitioners

jointly
m

oved
the

C
ourt

of
A

ppeals
to

enter
the

“O
rder

of
R

em
and,”

im
posing

the
180-day

deadline,
so

that
E

IB
could

‘resolve”

petitioners’
appeals.

4
.

P
etitioners

subm
itted

their
petitions

to
repeal

the
rules

as
a

direct
result

of
the

cx
p
o
rte

com
m

unication
and

settlem
ent

betw
een

them
selves

and
E

IB
.

D
espite

the
nam

e
gi’.en

this
“O

rder
of

R
em

and”
by

petitioners
and

F
IB

,
it

m
erely

stayed
petitioners’

appeals
in

the
C

m
rt

ot
A

ppeals
[here

has
been

no
rem

and



2.
T

he
eV

parte
com

m
unication

and
resulting

settlem
ent

betw
een

petitioners
and

E
lB

violate
both

the
N

ew
M

exico
O

pen
M

eetings
A

ct
and

E
IB

’s
regulations.

P
ursuant

to
the

O
pen

M
eetings

A
ct:

In
recognition

of
the

fact
that

a
representative

governm
ent

is
dependent

upon
an

inform
ed

electorate,
it

is
declared

to
he

public
policy

of
this

state
that

all
persons

are
entitled

to
the

greatest
possible

inform
ation

regarding
the

affairs
of

governm
ent

and
the

official
acts

of
those

officers
and

em
ployees

w
ho

represent
them

.
T

he
form

ation
of

public
policy

or
the

conduct
of

business
by

vote
shall

not
be

conducted
in

closed
m

eeting.
A

ll
m

eetings
of

any
public

body
except

the
legislature

and
the

courts
shall

be
public

m
eetings,

and
all

persons
so

desiring
shall

be
perm

itted
to

attend
and

listen
to

the
deliberations

and
proceedings.

R
easonable

efforts
shall

be
m

ade
to

accom
m

odate
the

use
of

audio
and

video
recording

devices.

N
M

SA
1978,§

10-15-1(A
).

E
IB

’s
regulations

provide:

A
t

no
tim

e
after

the
initiation

and
before

the
conclusion

of
a

proceeding
under

this
part,

shall
the

departm
ent,

or
any

other
party,

interested
participant

or
their

representatives
discuss

ex
parte

the
m

erits
of

the
proceeding

w
ith

any
board

m
em

ber
or

the
hearing

officer.

§
20.1.1.112.

E
IB

’s
decision

to
conduct

a
hearing

on
the

instant
petitions

is
also

contrary
to

the
O

pen

M
eetings

A
ct

and
the

prohibition
against

ex
parte

com
m

unications.
In

response
to

a
rulem

aking

petition,
E

IB
m

ust
“determ

ine
w

hether
to

hold
a

hearing
w

ithin
sixty

days
of

subm
ission

of
a

proposed
regulation.”

N
M

SA
1978,§

74-2-6(A
).

Itappears
that

E
IB

did
not

m
ake

the
crucial

decision
to

“hold
a

hearing”
in

an
open

public
m

eeting.
Instead,

all
indications

are
that

this

decision
had

already
been

m
ade

during
the

cx
parte

com
m

unication
and

settlem
ent

betw
een

C
hairperson

Peacock
and

petitioners,
w

hich
the

C
hairperson

and
counsel

later
conveyed

to
the

entire
E

IB
in

executive
session.

T
his

privately
negotiated

settlem
ent

betw
een

E
IB

and

petitioners
presum

ably
required

E
IB

to
“hold

a
hearing”

on
the

petitions,
since

there
w

ould
be

no

other
w

ay
for

E
IB

“to
resolve”

petitioners’
appeals

adm
inistratively.

G
overnm

ent
business

O
B

JEC
TIO

N
S

P
age

2



cannot
be

conducted
in

private.
A

ccordingly.
FIB

m
u
st

vacate
the

O
rd

er
Ecttib1i’Jzin.,’

P
rocedures

and
d
ism

iss
the

petitions.
N

M
SA

1978.
§

10—
1

5—
3(A

)
(“N

o
resolution,

rule.

regulation,
ordinance

o
r

action
of

any
board,

com
m

ission,
com

m
ittee

or
other

policym
aking

body
shall

he
valid

unless
taken

or
m

ade
at

a
m

eeting
held

in
accordance

w
ith

the
requirem

ents

of
Section

10-15-1
N

M
SA

197W
’).

B
.

T
he

scope
of

the
hearing

should
he

lim
ited

to
new

ev
id

en
ce.

3.
T

he
petitions

to
repeal

the
R

ules
restate

the
sam

e
argum

ents
and

“evidence”
that

the
petitioners

unsuccessfully
offered

to
the

form
er

E
IB

m
em

bers
w

ho
adopted

the
R

ules.

P
etitioners

argue,
for

exam
ple.

that
the

form
er

FIB
exceeded

its
statutory

authority
and

lacked

substantial
evidence

to
adopt

the
R

ules.
P

etition
to

R
epeal

R
ule

100,¶91
10-28;

P
etition

to

R
epeal

R
ules

300
&

301,
if

13-32;
P

etition
to

R
epeal

R
ule

350,¶9J
8

to
22).

T
hese

sam
e

issu
es

are
currently

before
the

C
ourt

of
A

ppeals.

4.
T

he
instant

proceeding
should

not
duplicate

the
form

er
proceedings

for
at

least

fo
u
r

reaso
n
s.

F
irst,

if
the

current
E

IB
m

em
bers

sim
ply

review
the

legal
and

evidentiary
basis

of

the
form

er
m

em
bers’

decisions
to

adopt
the

R
ules,

then
E

IB
w

ill
be

intruding
on

the
C

ourt
of

A
ppeals’

appellate
jurisdiction

and
violating

S
eparation

of
Pow

ers.
N

.M
.

C
onst.

A
rt.

111;
N

M
S

A

1978,§
74-2-9(C

).
S

econd,
if

the
current

E
IB

m
em

bers
repeal

the
R

ules
based

on
the

sam
e

argum
ents

and
evidence

that
the

form
er

FIB
m

em
bers

rejected,
then

FIB
as

an
institution

w
ill

appear
unprincipled,

arbitrary
and

capricious.
T

hird,
because

E
IB

has
no

particular
expertise

to

decide
the

legal
issues

raised
by

petitioners,
it

should
allow

the
C

ourt
of

A
ppeals

to
decide

these

issues
in

the
current

pending
ap

p
eals.
2

Fourth,
given

the
form

al
nature

E
IB

rulem
akings

(M
otion

to
R

ec’use),
petitioners

should
be

precluded
from

re-litigating
the

sam
e

issues
that

the
form

er
E

IB

O
ther

than
an

assured
outcom

e,
it

is
unclear

w
hy

both
petitioners

and
E1B

w
ould

w
ant

to
avoid

a
decision

on
these

iegai
o
u
e
s

by
the

C
ourt

o
f

\p
p
eals.

O
B

JE
C

T
IO

N
S

P
age

3



decided
against

them
and

that
are

culT
ently

on
appeal

in
the

C
ourt

of
A

ppeals.
ç

Shovelin
v.

C
entral

N
M

.
E

lec.
C

oop..
115

N
.M

.
293

(1993)
(ii

certain
conditions

are
satistied,

preclusion

doctrines
m

ay
apply

to
adm

inistrative
determ

inations).
For

all
of

these
reasons,

the
instant

proceeding
should

he
lim

ited
to

inform
ation

and
data

that
w

as
not

available,
and

could
not

have

been
m

ade
available,

to
FIB

w
hen

it
adopted

the
R

ules
last

year.

C
.

D
ispositive

legal
issues

should
be

decided
by

m
otion

before
any

evidentiary
hearing

is
held.

5.
P

etitioners
have

raised
a

num
ber

of
alleged

legal
issues

regarding
the

validity
of

the
R

ules.
For

exam
ple,

they
allege

that
the

R
ules

are
invalid

because
they

establish
no

am
bient

air
quality

standard,
because

they
im

pose
“perform

ance
standards”

that
are

m
ore

stringent
than

those
im

posed
by

federal
law

,
and

because
no

substantial
evidence

supports
the

R
ules.

P
etitioners

are
m

istaken.
A

s
set

out
above,

it
is

the
C

ourt
of

A
ppeals

that
should

decide
these

issues,
not

E
IB

.
H

ow
ever,

if
E

IB
disagrees,

then
it

should
at

least
require

these
purely

legal

issues
to

be
raised

in
dispositive

m
otions

and
fully

briefed
prior

to
holding

an
evidentiary

hearing.
If

E
IB

repeals
the

R
ules

on
the

basis
of

such
legal

issues,
then

the
tim

e
and

expense
of

an
evidentiary

hearing
w

ould
be

avoided.
T

he
S

cheduling
O

rder
should,

therefore,
be

am
ended

to
include

a
requirem

ent
that

petitioners
subm

it
dispositive

m
otions

that
allegedly

require
repeal

of
the

R
ules.

6.
N

E
E

proposes
that

all
dispositive

m
otions

(i.e.,
m

otions
requiring

either
dism

issal

or
repeal)

be
subm

itted
on

the
follow

ing
schedule:

brief
in

chief.
O

ctober
l4th

:
responses.

N
ovem

ber
1
4

1
h
;

replies.
D

ecem
ber

2
’.

O
B

JE
C

T
IO

N
S

P
age
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D
.

Tn
c
o
tn

le
te

.

7.
A

llow
ing

only
one

m
onth

for
opponents

to
subm

it
notices

of
intent

(N
O

ls)
(O

rder

E
stablishinç

P
rocedures

¶
7)

is
unreasonable,

unfair,
and

further
m

anifests
E

IB
’s

bias
in

favor
of

petitioners.
In

the
prior

proceedings,
petitioners

(w
ho

have
countless

resources
at

their
disposal)

w
ere

given
a

full
tw

o
m

onths
to

subm
it

their
response

N
O

ls:
and

they
argued

that
even

this
w

as

not
sufficient

tim
e

to
prepare

their
case.

P
etitioners

have
already

had
m

onths
to

prepare
their

N
O

ls,
having

filed
them

at
their

leisure
after

privately
negotiating

w
ith

C
hairperson

Peacock.

M
otion

to
R

ecuse.
A

ccordingly,
N

E
E

requests
at

least
2

m
onths

after
petitioners’

N
O

Is
to

subm
it

its
response

N
O

l.
In

addition,
N

O
ls

subm
itted

by
opponents

of
repeal

should
not

be

lim
ited

to
m

atters
that

are
responsive

to
petitioners’

N
O

Is.
O

pponents
intend

to
present

testim
ony

in
opposition

to
the

petitions,
regardless

of
w

hether
it

is
technically

responsive
to

petitioners’
N

O
Is.
3

8.
T

he
E

IB
’s

regulations
allow

any
person

to
becom

e
a

party
to

this
proceeding

by

filing
an

entry
of

appearance.
Part

20.1.1.
T

he
scheduling

order
fails

to
m

ention
this

or
to

establish
any

deadline
for

the
filing

of
such

entries,
again

m
anifesting

the
im

pression
that

it
is

oniy
petitioners

w
ho

m
atter

in
this

proceeding.
M

oreover,
the

scheduling
order

w
ill

not
be

binding
on

anyone
except

the
current

parties
unless

adequate
notice

of
the

O
rder’s

deadlines
is

published.
N

E
E

proposes
that

the
deadline

for
filing

entries
of

appearance
in

this
m

atter
be

established
at

least
one

m
onth

after
petitioners

subm
it

their
N

O
Is,

thus
giving

the
public

tim
e

to

obtain
these

N
O

Is
and

decide
w

hether
to

participate
as

parties.

9.
T

he
entire

record
from

E
IB

10-04
and

E
IB

10-09
should

be
received

into
the

record
in

this
proceeding,

w
ithout

exception.
T

his
w

ill
show

the
extensive

record
on

w
hich

the

N
E

E
concedes

that
N

O
Is

tiled
in

rebuttal
should

specifically
reb

u
t’

assertions
m

ade
by

other
parties

in
their

N
O

Es,

O
B

JE
C

T
IO

N
S

P
age

5



E
IB

adopted
the

R
ules,

prevent
duplication,

and
serve

to
lim

it
the

scope
of

testim
ony

in
this

proceeding.
A

gain,
the

scope
of

this
proceeding

should
be

lim
ited

to
inform

ation
and

data
that

w
as

not
available

to
the

E
lB

last
N

ovem
ber

and
that

could
not

have
been

m
ade

available
to

it.

10.
T

he
requirem

ent
of

9
paper

copies
(919

3,
9)

is
w

asteful,
unnecessary,

and
im

poses

an
undue

burden
on

the
public

and
other

parties
w

ho
do

not
have

the
vast

resources
of

petitioners.
A

n
original,

one
paper

copy,
and

an
electronic

copy
should

be
sufficient,

T
w

o-sided

copies
should

also
be

allow
ed

so
long

as
one

1-sided
copy

is
provided.

11.
O

nly
allow

ing
“rebuttal

testim
ony”

(O
rder9[

10)
to

include
argum

ent
on

the

w
eight

or
exclusion

of
evidence

and
w

itnesses,
on

its
face,

denies
N

E
E

and
other

opponents
the

right
to

subm
it

this
inform

ation.
T

he
O

rder
only

allow
s

petitioners
to

subm
it

“rebuttal

testim
ony.”

T
he

O
rder

should
acknow

ledge
the

right
of

all
parties

to
argue

that
evidence

should

be
excluded

or
given

m
inim

al
w

eight.
M

otions
to

exclude
pre-filed

evidence
or

testim
ony

should
be

subm
itted

by
the

hearing
date.

T
here

should
be

no
lim

it
placed

on
the

parties’
rights

to

m
ake

argum
ents

as
to

the
w

eight
of

the
evidence

and
testim

ony.

12.
T

he
E

IB
should

not
deliberate

and
m

ake
a

decision
im

m
ediately

follow
ing

the

hearing
(O

rder
91912,

15).
E

IB
m

em
bers

m
ust

fam
iliarize

them
selves

w
ith

the
entire

record
in

the

prior
proceedings

as
w

ell
as

the
record

generated
in

the
instant

proceeding,
and

transcripts
w

ill

likely
not

be
im

m
ediately

available
upon

the
close

of
the

hearing.
F

urtherm
ore,

the
parties

should
be

allow
ed

to
m

ake
post-hearing

subm
issions,

including
closing

argum
ent

and
proposed

findings
of

fact
and

conclusions
of

law
w

ithin
a

reasonable
tim

e
after

transcripts
are

m
ade

available,
and

the
record

should
be

kept
open

post-hearing
to

allow
the

public
additional

tim
e

to

subm
it

w
ritten

com
m

ents.

O
B

JE
C

T
IO

N
S

P
age
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13.
P

ow
erP

oint
presentations

(O
rd

er9{
ii>

should
he

expressly
lim

ited
to

exhibits
and

m
aterials

that
w

ere
provided

in
the

N
O

Is.
A

s
w

ritten,
the

O
rder

sets
out

no
lim

itation
on

P
ow

erP
oint

presentations
and

w
ill

thus
open

to
door

to
in

tro
d
u
ctio

n
of

m
aterials

that
w

ere
not

previously
disclosed.

14.
C

ross-exam
ination

should
not

he
lim

ited
except

in
accordance

w
ith

Section

20.l.L
401.

R
espectfully

subm
itted:

N
E

W
M

E
X

IC
O

E
N

V
IR

O
N

M
E

N
T

A
L

L
A

W
C

E
N

T
E

R

B
y:

R
.

B
ruce

F
rederick

D
ouglas

M
eiklejohn

E
ric

Jantz
Jonathan

B
lock

1405
L

uisa
Street,

Ste.
5

S
anta

Fe,
N

M
87505

(505)
989-9022

bfrederick@
nm

elc.org

A
ttorneys

for
P

etitioner
N

ew
E

nergy
E

conom
y,

Inc.

C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E

I
certify

that
I

caused
a

copy
of

the
thregoing

paper
to

m
ailed

and
em

ailed
to

the
attorneys

of
petitioners,

W
estern

R
esource

A
dvocates,

and
the

B
oard

A
ugust

3
I,

2011

R
.

B
ruce

F
rederick

O
B

JE
C

T
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N
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P
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