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R
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R
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P

R
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R
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T
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R
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E

D
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M
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S
A

L
O

F
P

E
T

IT
IO

N
A

N
D

D
IS

Q
U

A
L

IF
IC

A
T

IO
N

O
F

T
H

E
B

O
A

R
D

,
IN

C
L

U
D

IN
G

:
M

A
N

IF
E

S
T

B
IA

S
O

F
T

H
E

B
O

A
R

D
,

V
IO

L
A

T
IO

N
S

O
F

T
H

E
N

E
W

M
E

X
IC

o
O

P
E

N
N

IE
E

T
IN

G
S

A
C

T
,

L
A

C
K

O
F

A
N

Y
N

E
W

E
V

ID
E

N
C

E
,

T
H

E
S

E
P

A
R

A
T

IO
N

O
F

P
O

W
E

R
S

D
O

C
T

R
IN

E
,

A
N

D
P

E
T

IT
IO

N
E

R
S

’
P

E
N

D
IN

G
A

P
P

E
A

L
S

,
A

N
D

R
E

Q
U

E
S

T
F

O
R

H
E

A
R

IN
G

T
here

are
substantial

and
serious

questions
about

the
legitim

acy
and

appropriateness
of

this
proceeding,

as
w

ell
as

the
legal

ability
of

the
B

oard
to

grant
the

relief
requested

by

P
etitioners.

T
herefore,

N
ew

E
nergy

E
conom

y,
Inc.

(N
E

E
),

requests
this

B
oard

to
establish

a

schedule
that

allow
s

the
parties

to
fully

brief
and

argue
threshold

issues
that

m
ay

require
or

persuade
the

B
oard

to
dism

iss
the

Petition,
either

as
a

m
atter

of
law

and
for

practical

considerations.
T

he
grounds

for
this

M
otion

are
as

fo
1
lo

s:

1.
T

he
B

oard
has

no
authority

to
“reconsider”

or
“review

”
a

prior
final

decision
th

at
it

m
ade

in
a

separate
proceeding:

P
etitioners

ask
the

B
oard

to
repeal

P
art

20.2.350
N

M
A

C
(‘R

ule
350”)

for
three

basic
reasons:

(a)
the

prior
B

oard
did

not
com

ply
w

ith

proper
statutory

procedures;
(b)

R
ule

350
is

beyond
the

B
oard’s

statutory
authority;

and
(c)

R
ule

350
is

not
based

on
substantial

evidence.”
S

tatem
ent

of
R

easons
at

7
¶

8
&

12
¶

19.
N

E
E

contends
that

this
B

oard
has

no
statutory

authority
to

“reconsider”
a

final
decision

that
a

prior

B
oard

m
ade

in
a

separate
proceeding:

nor
does

the
B

oard
have

judicial
pow

er
to

review
its

prior

decisions,
especially

given
Petitioners’

pending
appeals.

M
oreover,

P
etitioners

fail
to

allege
the

existence
of

any
new

evidence
that

w
ould

justify
the

B
oard’s

reversal
on

R
ule

350.
A

ccordingly,



the
relief

requested
by

Petitioners’,
if

granted.
w

ould
violate

the
Separation

of
Pow

ers
D

octrine

established
by

the
N

ew
4

ex
ico

C
onstitution.

It
w

ould
also

violate
the

A
ir

Q
uality

C
ontrol

A
ct

and
the

B
oard’s

regulations.

2.
T

he
B

oard
should

dism
iss

o
r

stay
the

P
etition

until
P

etitioners’
appeals

of

R
ule

350
are

resolved.
A

ll
of

the
P

etitioners
have

appealed
R

ule
350.

T
he

sam
e

issues
raised

in
their

Petition
w

ill
be

decided
by

the
C

ourt
of

A
ppeals,

w
hich,

unlike
the

B
oard,

is
vested

w
ith

judicial
pow

er
to

review
agency

decisions,
T

herefore,
to

avoid
the

expense
of

a
highly

questionable
and

potentially
needless

adm
inistrative

proceeding,
this

B
oard

should
dism

iss
the

Petition,
or

delay
consideration,

until
all

pending
appeals

of
R

ule
350

have
been

resolved.
T

here

is
no

em
ergency

requiring
this

B
oard

to
act

im
m

ediately,
because

R
ule

350
w

ill
not

go
into

effect
until

at
least

2013.
M

oreover,
the

fact
that

Petitioners
are

asking
this

B
oard

to
resolve

legal
issues

instead
of

the
C

ourt
of

A
ppeals—

in
response

to
a

private
agreem

ent
betw

een

them
selves

and
the

B
oard—

supports
N

ew
E

nergy
E

conom
y’s

argum
ent

concerning
bias,

w
hich

is
set

forth
in

point
#3.

3.
B

ecause
of

m
anifest

bias
and

lack
of

im
partiality,

the
B

oard
is

disciualified

from
considering

the
P

etition.
T

he
B

oard’s
regulations

provide:

N
o

board
m

em
ber

shall
participate

in
any

action
in

w
hich

his
or

her
im

partiality
of

fairness
m

ay
reasonably

be
questioned,

and
the

m
em

ber
shall

recuse
him

self
or

herself
in

any
such

action
by

giving
notice

to
the

board
and

the
general

public
by

announcing
this

recusal
on

the
record.

In
m

aking
a

decision
to

recuse
him

self
or

herself,
the

board
m

em
ber

m
ay

rely
upon

the
G

overnm
ental

C
onduct

A
ct,

N
M

S
A

1978.
Sections

10-16-1
through

10-16-18,
the

Financial
D

isclosures
A

ct,
N

M
SA

1978.
Sections

l0-16A
-1

through
10-16A

-8,
or

any
other

relevant
authority.

20.11.Ill
N

M
A

C
(em

phasis
added);

see
also

20.1.1.107
(B

)
N

M
A

C
(“T

he
hearing

officer

shall
conduct

a
fair

and
im

partial
proceeding”).

U
nder

this
objective

standard,
there

is

substantial
evidence

from
w

hich
to

reasonably
infer

that
the

B
oard

is
not

im
partial

on
the

issue
of

M
O

T
IO

N
P

age
2



global
arm

ing
or

R
ule

350.
For

exam
ple.

in
their

appeal
of

R
ule

350,
Petitioners

represented
to

the
C

ourt
of

A
ppeals

in
public

docum
ents

that
this

B
oard

w
as

appointed
by

G
overnor

M
artinez

and
that

the
G

overnor’s
first

priority
is

to
repeal

R
ule

350,
See,

e.ç’..
P

N
M

’
M

otion
for

E
x

te
n

s
io

n
of’ Tim

e
to

F
ile

D
o
c
k
e
tiiig

Staie,ne,zt
at

2
¶3

&
3¶

7;
!P.4N

M
M

otion
for

E
xtensio,i

of

T
u

n
e

to
File

D
ocketinç’

S
ta

te
m

e
n

tfi
4-5,

7-9.
P

etitioners
further

represented
to

the
C

ourt
of

A
ppeals

that
they

hoped
to

“negotiate”
a

resolution
w

ith
the

B
oard

regarding
R

ule
350,

Id..
and

they
did

in
fact

engage
in

a
private

m
ediation

w
ith

the
B

oard
to

“resolve”
Petitioners’

appeals.’

See.
e
.g

..
PN

M
and

E
!B

Joint
M

o
tio

,itr
R

em
and.

Soon
after

engaging
in

this
private

m
ediation

w
ith

P
etitioners,

on
July

11,
2011,

the
full

B
oard

“considered
a

proposed
settlem

ent
that

grew

out
of

this
m

ediation,”
id.,

w
hich

w
as

follow
ed

im
m

ediately
by

Petitioners’
petition

to
repeal

R
ule

350.
Short

of
an

outright
adm

ission,
there

could
hardly

be
m

ore
com

pelling
evidence

of

substantial
bias

and
grounds

for
recusal,

especially
from

an
“appearance”

standpoint.
T

he

B
oard’s

actions
not

only
show

clear
bias

and
lack

of
im

partiality,
but

also
provide

evidence
that

the
B

oard
is

m
aking

public
policy

decisions
through

private
negotiations

w
ith

PN
M

,
T

n-S
tate,

and
other

entities
that

the
B

oard
regulates,

thus
cutting

out
the

public
from

the
process.

T
his

w
ould

appear
to

violate
the

N
ew

M
exico

O
pen

M
eetings

A
ct.

4.
R

euuest
for

H
earing

to
E

stablish
B

riefing
S

chedule.
T

he
purpose

of
this

M
otion

is
not

to
fully

brief
the

issues
raised

herein,
but

to
request

that
the

B
oard

establish
a

reasonable
schedule

that
allow

s
the

parties
to

do
so.

A
t

the
request

of
the

sam
e

P
etitioners

in
this

m
atter,

the
prior

B
oard

established
a

sim
ilar

briefing
schedule

on
the

threshold
issue

of
the

B
oard’s

authority
to

adopt
R

ule
350.

N
E

E
anticipates

that
full

briefing
and

oral
argum

ent
of

threshold
issues

w
ill

require
approxim

ately
tw

o
m

onths
to

com
plete.

H
ow

ever,
the

B
oard

should

B
oth

PN
M

and
the

B
oard

m
ade

a
point

of
inform

ing
the

S
uprem

e
C

ourt.
both

in
open

court
and

in
pleadings.

that
the

m
ediation

betw
een

them
w

as
a

private
affair

and
that

their
discussions

could
not

he
disclosed.

O
n

the
other

hand,
parties

can
alw

ays
w

ak
e

a
p
rk

ileg
e

to
w

ithhold
inform

ation
(assum

ing
an’,

privilege
applies

in
this

instance).

M
O

TIO
N

P
age

3



allow
the

parties
to

file
proposed

schedules
and

then
establish

an
appropriate

schedule
at

its
next

a
ailable

public
m

eeting.

W
H

E
R

E
F

O
R

E
,

N
E

E
reque%

t
that

the
B

oard
estahli\h

a
schedule

aIloving
the

parties
to

fully
brief

and
argue

threshold
issues

that
m

ay
require

or
persuade

the
B

oard
to

dism
iss

the

P
etition.

E
arly

dism
issal

of
an

illegal
or

inappropriate
P

etition
w

ill
obviate

the
need

to
w

aste

further
tim

e
and

expense
on

this
proceeding

or
on

the
appeal

that
w

ill
follow

w
hen

the
B

oard

grants
the

Petition.

R
espectfully

subm
itted:

N
E

W
M

E
X

IC
O

E
N

V
IR

O
N

M
E

N
T

A
L

L
A

W

B
y:

R
.

B
?u

e
F

rederick
D

ouglas
M

eiklejohn
1405

L
uisa

Street,
Ste.

5
S

anta
Fe,

N
M

87505
(505)

989-9022
bfrederick@

nm
elc.org

A
ttorneys

for
P

etitioner
N

ew
E

nergy
E

conom
y,

Inc.

C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E

Icertify
that

I
caused

a
copy

of
the

foregoing
paper

to
em

ailed
to

P
etitioners’

attorneys
and

S
tephen

V
igil

on
July

29,
2011,

and
to

be
m

ailed
to

the
sam

e
on

A
ugust

2.
2010,

at
addresses

provided
in

tP
e
titio

n
.

R.
B

ruceF
iederick

M
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