
1
-

S
T

A
T

E
O

F
N

E
W

M
E

X
IC

O
U8

B
E

F
O

R
E

T
H

E
E

N
V

IR
O

N
M

E
N

T
A

L
IM

P
R

O
V

E
M

E
N

T
B

O
A

R
D

IN
T

H
E

M
A

T
T

E
R

O
F

P
R

O
P

O
S

E
D

R
E

P
E

A
L

N
o.

E
IB

11-16(R
)

O
F

R
E

G
U

L
A

1
O

N
20.2.100

-
G

R
E

E
N

H
O

U
S

E
G

A
S

R
E

D
U

C
T

IO
N

P
R

O
G

R
A

M

M
O

T
IO

N
T

O
R

E
C

U
S

E
B

O
A

R
D

M
E

M
B

E
R

S
C

A
S

C
IA

N
O

,
F

U
L

F
E

R
A

N
D

P
E

A
C

O
C

K

N
ew

E
nergy

E
conom

y
(N

E
E

)
respectfully

requests
that

E
nvironm

ental
Im

provem
ent

B
oard

(E
IB

)
m

em
bers

Jam
es

R
.

C
asciano.

G
regory

H
ugh

F
ulfer

and
D

ebra
P

eacock
recuse

them
selves.

T
he

grounds
for

this
m

otion
are

as
follow

s.

A
pplicable

S
tan

d
ard

1.
E

IB
rulem

akings
are

accom
panied

by
virtually

all
of

the
sam

e
due

process

protections
and

form
alities

as
are

adjudications.’
E

IB
cannot

adopt
or

repeal
a

regulation
unless

such
action

is
supported

by
substantial

evidence
contained

solely
in

the
record

that
w

as
created

in
an

open,
properly-noticed

evidentiary
hearing.

N
M

S
A

1978,§
74-1-9;

N
M

S
A

1978,§
74-2-6;

N
M

S
A

1978,§
74-2-9;

Part
20.1.1

N
M

A
C

.
Interested

persons
have

the
right

to
becom

e
parties

to
such

proceedings,
to

present
testim

ony
and

exhibits,
to

object
to

other
parties’

testim
ony

and

exhibits,
and

to
file

m
otions.

N
M

S
A

1978,§
74-1-9;

N
M

S
A

1978,§
74-2-6;

and
§*

20.1.1.7(K
),

200(B
)(3),

303
&

400;
O

rder
E

stablishing
P

rocedures.
T

he
petitioner

has
the

burden
of

persuasion.
§

20.1.1.302
N

M
A

C
.

W
itnesses

testify
under

oath
and

are
subject

to

cross
exam

ination.
§

20.1.1.401
N

M
A

C
.

En
lieu

of
discovery,

the
parties

m
ust

disclose
their

testim
ony

in
advance

of
the

hearing.
§

20.1.1.302
N

M
A

C
;

O
rder

E
stablishing

P
rocedures.

T
hus,

rulem
aking

under
the

N
ew

M
exico

A
ir

Q
uality

C
ontrol

A
ct

and
E

nvironm
ental

Im
provem

ent
A

ct
is

analogous
to

form
al

rulem
aking

under
the

federal
A

dm
inistrative

In
the

proceedrng
in

w
hich

FIB
adopted

R
ule

1(X).
for

exam
ple.

F
IB

refused
to

allow
one

of
N

E
E

s
w

itnesses
to

appear
telephonically,

in
part.

because
the

H
earing

O
fficer

and
FIB

m
em

bers
attending

the
hearing

w
ould

be
unable

to
assess

the
w

itn
e

dem
eanor



P
rocedures

A
ct

(A
PA

).
ci.

Part
20.1.1

jt1
5

U
.S.C

.
556

&
557

(prescrihm
g

sam
e

hearing

requirem
ents

for
adjudications

and
form

al
rulem

akings
under

the
A

PA
):

e
e

also
N

.M
.

State

R
acing

C
om

m
n
,

Y
oakum

,
113

N
.M

.
561,

564,
829

P
.2d

7,
10

C
t.

A
pp,

1991)
(
in

2

A
m

.Jur.2d
A

dm
inistrative

L
aw

*
350.

162
(1962).

for
the

proposition
that

“R
ules

and
regulations

of
an

adm
inistrative

agency
governing

proceedings
before

it,duly
adopted

and
w

ithin
the

authority
of

the
agency,

are
as

binding
as

if
they

w
ere

statutes
enacted

by
the

legislature.”)

2.
C

onsistent
w

ith
the

nature
of

“form
al

rulem
aking,”

E
IB

m
em

bers
m

ust
m

eet
an

objective
standard

of
im

partiality:

N
o

board
m

em
ber

shall
participate

in
any

action
in

w
hich

his
or

her
im

partiality
of

fairness
m

ay
reasonably

be
questioned,

and
the

m
em

ber
shall

recuse
him

self
or

herself
in

any
such

action
by

giving
notice

to
the

board
and

the
general

public
by

announcing
this

recusal
on

the
record.

In
m

aking
a

decision
to

recuse
him

self
or

herself,
the

board
m

em
ber

m
ay

rely
upon

the
G

overnm
ental

C
onduct

A
ct.

N
M

S
A

1978.
S

ections
10-16-1

through
10-16-18,

the
F

inancial
D

isclosures
A

ct,
N

M
S

A
1978,

S
ections

10-16A
-1

through
10-16A

-8,
or

any
other

relevant
authority.

§
20.1.1.111

N
M

A
C

;
ç
f

G
ila

R
es.

Info.
P

roject
v.

N
.M

.
W

ater
Q

uality
C

ontrol
C

om
m

’n,
2005

N
M

C
A

139,
37

(“concepts
of

fairness
and

transparency”
apply

to
“adm

inistrative
proceedings”).

T
he

standard
established

by
S

ection
20.1.1.111

“is
in

essence
a

paraphrase
of

a
federal

statute

governing
the

disqualification
of judicial

branch
judges,

see
28

U
.S.C

.
§

455(a)
(1994)

(A
judge

shall
disqualify

him
self

[or
herselfi

in
any

proceeding
in

w
hich

his
[or

herj
im

partiality
m

ight

reasonably
be

questioned.’).
as

w
ell

as
N

ew
M

exico’s
C

ode
of

Judicial
C

onduct
dealing

w
ith

disqualification
of

state
judges,

see
N

M
R

A
1997,

2
1-400(A

)
(A

ju
d
g

e
is

disqualified
and

shall

recuse
him

self
or

herself
in

a
proceeding

in
w

hich
the

judges
im

partiality
m

ight
reasonably

be

q
u
estio

n
ed

....’)”
C

ity
of

A
lbuquerque

v.
C

havez,
1997

N
M

C
A

54,
16.

U
nder

this
objective

standard:T
he

in
q
u
iry

is
not

w
hether

the
B

oard
m

em
bers

are
actually

biased
or

prejudiced,
hut

w
hether,

in
the

natural
course

of
events,

there
is

an
indication

of
a

possible

M
O

T
IO

N
P

age
2



tem
ptation

to
an

aerag
e

m
an

for
o
m

an
f

sitting
as

a
judge

to
try

the
case

w
ith

bias
for

or
against

a
n

issue
presented

to
him

for
her).

Id..
quoting.

R
eid

v,
N

ew
M

exico
[3d.of

E
xam

iners
in

O
ptom

etry,
92

N
.M

.
414.

4
I,

589
P.2d

198,
200

(1979>.
B

ased
on

the
available

evidence
and

the
objectise

standard
of

im
partiality.

m
em

bers
C

asciano,
Fulfer

and
Peacock

should
recuse

them
selves.

A
rgum

ent

3.
M

r.
C

asciano
should

recuse
him

self,
and

take
no

further
part

in
these

proceedings,

because
he

testified
against

R
ule

100.
R

ule
350,

or
both

R
ules

less
than

a
year

ago
in

the

proceedings
in

w
hich

E
IB

adopted
these

R
ules.

E
xhibit

A
at

3.
M

oreover,
contrary

to
the

substantial
evidence

subm
itted

in
the

prior
proceedings,

it
appears

that
M

r.
C

asciano
m

ay
have

already
m

ade
up

his
m

ind
that

greenhouse
gas

regulations
reduce

the
availability

ofjobs
in

N
ew

M
exico

and
“add

to
business

uncertainty.”
E

xhibits
A

,
B

and
C

.

4.
M

r.
F

ulfer
should

recuse
him

self,
and

take
no

further
part

in
these

proceedings,

because
he

testified
against

R
ule

100,
R

ule
350,

or
both

R
ules

less
than

a
year

ago
in

the
prior

proceedings
in

w
hich

E
IB

adopted
these

R
ules.

E
xhibit

D
at

5.
O

n
inform

ation
and

belief,
M

r.

F
ulfer

also
voted

as
a

L
ea

C
ounty

C
om

m
issioner

to
oppose

R
ule

100,
R

ule
350

or
both

R
ules.

In

addition,
M

r.
F

ulfer
is

the
son-in-law

of
S

enator
C

arroll
L

eavell.
Id.

S
enator

L
eavell

w
as

one
of

the
plaintiffs

w
ho

attem
pted

to
stop

E
IB

from
considering

R
ule

100
in

a
law

suit
that

violated
the

S
eparation

of
Pow

ers
D

octrine
established

by
the

N
ew

M
exico

C
onstitution.

N
ew

E
nergy

E
con.,

Inc.
v.

S
hoobridge.

2010
N

M
SC

49.
S

enator
L

eavell
also

sponsored
SB

190.
w

hich
sought

to

repeal
R

ules
100.

300,
301,

and
350.

E
xhibit

E.

5.
M

s.
Peacock

should
recuse

herself,
and

take
no

further
part

in
these

proceedings,

because
she

engaged
in

ex
p
arte

com
m

unications
w

ith
the

petitioners
on

the
m

atters
now

M
O

T
IO

N
P

age
3



pending
before

FIB
.

e
E

xhibit
F

(M
otion

to
V

acate
C

ourt
ot.4ppeuls’

O
rder

a/R
em

and).

P
ursuant

to
FIB

’s
regulations:

A
t

no
tim

e
after

the
initiation

and
before

the
conclusion

of
a

proceeding
under

this
part,

shall
the

departm
ent,

or
any

other
party,

interested
participant

or
their

representatives
discuss

cx
parte

the
m

erits
of

the
proceeding

w
ith

any
board

m
em

ber
or

the
hearing

officer.

20.1
1.112

N
M

A
C

.
A

n
appeal

is
a

continuation
of

the
sam

e
proceeding.

E
l

P
aso

E
lec,

C
o.

v.

M
ilkm

an,
66

N
.M

.
335,

337
(1959).

E
IB

’s
attorney

adm
itted

during
oral

argum
ent

before
the

S
uprem

e
C

ourt
in

N
ew

E
nergy

E
conom

y
v.

V
an

i
(N

o.
33,074)

that
C

hairperson
P

eacock

participated
in

ex
porte

m
ediation

w
ith

petitioners
in

their
pending

appeals
of

R
ules

100,
300,

301
and

350.
A

s
a

direct
result

of
this

cx
porte

com
m

unication,
the

substance
of

w
hich

C
hairperson

P
eacock

ultim
ately

conveyed
to

the
entire

E
IB

in
executive

session,
E

IB
and

petitioners
jointly

m
oved

the
C

ourt
of

A
ppeals

to
“rem

and”
the

appeals
back

to
E

IB
so

that
E

IB

could
“resolve”

petitioners’
pending

appeals.
E

xhibit
F

at
1-3,

6.
O

n
inform

ation
and

belief,

C
hairperson

P
eacock

and
the

entire
E

IB
opposed

N
E

E
’s

entry
into

the
pending

appeals,
contrary

to
law

,
so

that
C

hairperson
P

eacock
could

engage
in

m
ediation

w
ith

petitioners
outside

the

presence
of

N
E

E
or

other
supporters

of
greenhouse

gas
regulations.

Finally,
F

IB
’s

decision
to

conduct
a

hearing
on

the
instant

petitions
w

as
not

m
ade

in
public;

rather
it

w
as

m
ade

in
private

pursuant
to

an
undisclosed

settlem
ent

betw
een

C
hairperson

P
eacock

and
petitioners.

O
bjections

to
O

rder
E

stab1ishin
P

rocedures
at

1—
3.

6.
N

E
E

expressly
reserves

the
right

to
object

to
the

bias
of

other
E

IB
m

em
bers,

both

before
E

IB
and

on
appeal,

as
new

inform
ation

com
es

to
light.

N
E

E
further

reserves
the

right
to

raise
any

issue
regarding

a
m

em
bers’

bias
for

the
first

tim
e

on
appeal

if
it

appears
that

raising
the

issue
before

FIB
w

ill
be

futile.

M
O

T
IO

N
P

age
4



W
H

E
R

E
F

O
R

E
,

because
“the

im
partiality

r
faim

ess’
of

m
em

bers
C

asciano.
Fulfer

and

Peacock
“m

ay
reasonably

he
questioned,”

N
E

E
requests

that
these

m
em

bers
recuse

th
em

seles

and
take

no
further

part
in

these
proceedings.R

espectfully
subm

itted:

N
E

W
M

E
X

IC
O

E
N

V
IR

O
N

M
E

N
T

A
L

L
A

W
C

E
N

T
E

R

B
v

R
.

B
ruce

F
rederick

D
ouglas

M
eiklejohn

E
ric

Jantz
Jonathan

B
lock

1405
L

uisa
Street,

Ste.
5

S
anta

Fe,
N

M
87505

(505)
989-9022

bfrederick@
nm

elc.org

A
ttorneys

for
P

etitioner
N

ew
E

nergy
E

conom
y,

Inc.

C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E

I
certify

that
I

caused
a

copy
of

the
foregoing

paper
to

be
em

ailed
to

the
attorneys

of
petitioners.

W
estern

R
esource

A
thocates.

and
the

B
oard

on
A

ugust
3

I,
20

I I.

R
.

B
ruce

Frederick

M
O

T
IO

N
P

age
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C
O

N
F

ID
E

N
T

IA
L

C
A

N
D

ID
A

T
E

O
U

E
S

T
IO

N
A

IR
E

P
E

R
S

O
N

A
L

IN
F

O
R

M
A

T
IO

N

1.
Please

provide
your

full
nam

e,
county

ofresidence,
birthplace,

social
security

num
ber,

m
arital

status,
and

list
all

places
of

residence
by

street
address

and
com

m
unity

for
the

last
5

years.
if

you
w

ere
born

outside
the

U
nited

States,
please

provide
the

basis
for

your
citizenship

or
perm

anent
residency

in
the

U
nited

States.
Ifyou

are
m

arried,
please

list
your

spouse’s
full

nam
e

and
occupation.

A
nsw

er
1:

Jam
es

R
.

C
asciano

B
ernalillo

C
ounty

B
orn:

B
ellville,

N
J

sS
#

M
arried

to:
D

eanne
H

,
C

asciano,
housew

ife
H

ave
resided

at

2.
Please

list
all

ofthe
schools

you
have

attended,
beginning

w
ith

high
school(s),

and
include

the
approxim

ate
dates

of
attendance

and
degrees

earned.

A
nsw

er
2:

B
lair

A
cadem

y
(1974-1976)

W
est

M
ilford

T
ow

nship
H

.S.
(1976-1977)

C
olorado

State
U

niversity
(1977-1981)

B
.S

C
olorado

State
U

niversity
(1985-1988)

M
.S

3.
A

re
you

a
veteran

o
f the

arm
ed

services
and,

ifso,
w

ere
you

honorably
discharged?

Ifnot,
please

explain.
W

ere
you

ever
subject

to
a

court-m
artial?

A
nsw

er
3:

N
o

4.
H

ave
you

ever
been

a
candidate

for
any

local,
state

or
federal

political
office?

Ifso,
please

list
positions

and,
ifelected,

dates
ofservice.

A
nsw

er
4:

N
o

5.
H

ave
you

ever
been

appointed
to

any
paid

or
unpaid

local,
state

or
federal

position?
Ifso,

please
list

the
position,

dates
of

service
and

w
ho

appointed
you.

A
nsw

er
5:

N
o

1
1

/9
/1

0
Page
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6.
Please

provide
the

nam
es,

addresses
and

telephone
num

bers
ofthree

personal
references.

A
nsw

er
6:

A
nn

C
arrozza,1

N
ate

G
entry,I

Jon
B

arela,

L
E

G
A

L
iN

F
O

R
M

A
T

IO
N

7.
H

ave
you

ever
been

charged
w

ith
a

D
W

I
or

D
U

I
or

any
other

crim
inal

offense,other
than

a
m

inor
traffic

violation
for

w
hich

the
fine

w
as

less
than

S300
dollars?

Ifso,
w

hen?
Please

describe
the

outcom
e.

A
nsw

er
7:

N
o

8.
H

ave
you

ever
been

charged,
pled

guilty
to,

or
convicted

of
any

m
isdem

eanor
or

felony
offense?

Ifso,
w

hen?
Please

describe
the

outcom
e.

A
nsw

er
8:

N
o

9.
Please

list
any

claim
s

of
sexual

harassm
ent

or
other

w
orkplace

m
isconduct

m
ade

againstyou
or

any
em

ployee
directly

supervised
by

you,
including

the
resolution

of
the

m
atter.

A
nsw

er
9:

N
o,

how
ever,

in
a

w
rongful

term
ination

case
against

Intel,
Iw

as
the

departm
ent

m
anager,

and
m

ain
target

of
the

plaintiff(but
not

his
direct

supervisor).
T

he
plaintiff

tried
to

establish
that

he
w

as
entitled

to
“w

histle-blow
er”

status
because

of
his

allegations
of

environm
ental

problem
s

at
Intel’s

R
io

R
ancho

facility.
T

he
plaintiff

w
as

unsuccessful
in

his
attem

pt
to

include
environm

ental
concerns

in
his

em
ploym

ent
case,

and
the

court
ruled

against
him

w
ith

a
Sum

m
ary

Judgm
ent

in
Intel’s

favor
(dism

issal).
T

he
case

w
as

covered
lightly

by
print

and
T

V
m

edia
(but

it
w

as
covered).

10.
H

ave
any

civiljudgm
ents

or
liens

been
rendered

against
you?

Ifso,
please

provide
details.

A
nsw

er
10:

N
o

T
A

X
IN

F
O

R
M

A
T

IO
N

11.
H

ave
you

filed
all

federal
and

state
tax

returns
that

are
now

due
or

overdue,
and

are
all

tax
paym

ents,
fines,

penalties
and

interest
been

paid
in

full
and/or

otherw
ise

finally
resolved

w
ith

the
taxing

authority?
If

no,
please

explain.

A
nsw

er
11:

Y
es

1
1
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12.
H

ave
you

or
any

entity
in

w
hich

you
held

an
interest ever

filed
a

petition
in

bankruptcy,
or

has
a

petition
in

bankruptcy
been

filed
against

you?
Ifyes,

please
explain.

A
nsw

er
12:

N
o

E
M

P
L

O
Y

M
E

N
T

IN
F

O
R

M
A

T
IO

N

13.
H

ave
you

ever
been

discharged,
suspended

or
asked

to
resign

from
your

place
of

em
ploym

ent?

If yes,
please

explain.

A
nsw

er
13:

o

14.
In

the
last

ten
years,

have
you

ever
registered

as
a

lobbyist
or

other
legislative

agent
to

influence

legislation
or

adm
inistrative

acts
in

any
state

or
for

the
federal

governm
ent?

H
ave

you
ever

received
paym

ent
for

acting
as

a
lobbyist

or
legislative

agent?
Ifso, please

supply
details.

A
nsw

er
14:

N
o

15. H
ave

you
ever

testified
(on

your
ow

n
behalfor

on
behalfof others)

before
the

N
ew

M
exico

legislature,
or

any
adm

inistrative,
investigative

or
regulatory

body
o
f

the
State

of
N

ew
M

exico?

D
escribe

the
tim

e
period

and
subject

m
atter

of your
testim

ony.

A
nsw

er
15:

Y
es,

I
appeared

as
the

Intel
E

nvironm
ental

M
anager

in
front

of N
M

E
D

for
several

A
ir

Perm
itting

H
earings

betw
een

1997
and

2000.
O

n
the

sam
e

m
atter,

I
testified

in
front of

the

EIB
during

tw
o

appeal
hearings

(in
the

1999-2000
tim

efram
e).

I
w

as
a

m
em

ber
o

f
the

N
M

E
D

chartered
“C

orrales
A

ir
Q

uality
T

ask
Force”

from
2002-2004.

T
he

C
A

Q
T

F
directed

original

health
risk

study
and

independent
contractor

w
ork

and
found

no
evidence

of
air

quality
problem

s

from
Intel.

M
IS

C
E

L
L

A
N

E
O

U
S

16, A
re

there
any

other
m

atters
you

believe
the

G
overnor-elect

should
be

aw
are

of?

A
nsw

er
1 6:

Y
es,

Isubm
itted

w
ritten

com
m

ents
(personal)

to
N

M
E

D
/E

IB
during

the
cap

and

trade
hearings

in
Sept

2010.
M

y
com

m
ents

argued
against

accepting
the

proposal
based

on
lack

of
dem

onstration
of

negative
im

pact
to

the
N

M
environm

ent
from

C
02,

and
the

negative

econom
ic

im
pact

from
increase

electrical
rates

and
decrease

in
jobs.

(M
ore

details
in

attached

posted
blog

com
m

ents.)Item
s

to
be

S
ubm

itted
in

S
eparate

D
ocum

ent(s):

11/9/10
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A
libi

A
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D
ept.

A
tm

o
sp

h
ere’s

S
lug

on
d
o
m

estic
violence

lyrics
and

so
n
g
s

he
d

o
esn

’t
play

live

T
he

D
irty

N
ovels’

last
show

is
S

atu
rd

ay

T
h
at

last
guy

is
Jam

es
C

ascian
o
,

an
d

w
e

got
to

sp
eak

w
ith

the
new

b
o

ard
m

em
ber

ab
o
u
t

environm
ental

im
provem

ent
and

public
health.

H
e

reach
ed

o
u
t

to
m

em
b

ers
o
f

th
e

previous
b

o
ard

after
they

w
ere

fired
by

the
g
o
v
ern

o
r.

H
e

sp
o
k
e

w
ith

th
ree

of
them

ab
o
u
t

how
it

o
p
erated

,
and

w
h
eth

er
th

ere
w

as
anything

they’d
have

d
o
n
e

differently,
looking

back.
“A

ll
th

ree
o
f

them
said,

It’s
a

lot
o
f

w
ork,

an
d

n
o
b
o
d
y

w
ill

say
th

an
k

you.”

song
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P
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P
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H
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P
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Point
R

A
C

U
nst

S
oun

B
T

S

V
e
’re

n
o
t

g
o

in
g

to
im

p
ro

v
e

th
e

o
v
erall

h
ealth

o
f
o

u
r

c
o
m

m
u

n
itie

s
ifp

eo
p
le

d
o

n
’t

h
av

e
jo

b
s

an
d

can
’t

w
o

rk
.”

S
tate

law
m

andates
that

no
m

ore
th

an
four

m
em

bers
of

the
E

nvironm
ental

Im
provem

ent
B

oard
can

co
m

e
from

the
sam

e
political

p
arty

.
A

s
such,

of
the

M
artin

ez-
ap

p
o
in

ted
new

bies,
th

ree
are

D
em

o
crats

and
four

are
R

ep
u
b
lican

s.

T
he

b
o
ard

has
to

create
a

b
alan

ce
b
etw

een
in

d
u
stry

and
en

v
iro

n
m

en
tal

n
eed

s,
he

says.
‘D

o
you

know
w

h
at

the
b
ig

g
est

p
red

icto
r

of
h
ealth

is?”
C

ascian
o
,

a
R

ep
u
b
lican

,
ask

s.
‘W

ell,
it’s

poverty.
.
.
.

W
e’re

not
g
o
in

g
to

im
prove

the
overall

health
of

o
u
r

co
m

m
u

n
ities

if
p

eo
p
le

don’t
have

jo
b
s

an
d

can’t
w

ork.’

C
ascian

o
says

the
trick

is
not

to
think

in
term

s
o
f

w
inners

or
lo

sers
b
u

t
to

find
synergy.

‘W
e

have
to

look
at

p
laces

w
here

p
eo

p
le

co
m

e
to

g
eth

er,”
he

says.
It

req
u
ires

an
o

p
en

m
ind:

H
e

w
ill

e
v
a
lu

a
te

issu
es

on
th

e
m

erits,
he

says,
be

data—
based

and
as

fair
as

p
o

ssib
le.

“D
u

rin
g

o
u

r
in

terv
iew

,
th

at’s
I

w
h
at

I
saw

th
e

g
o
v
e
rn

o
r

w
a
s

lo
o
k

in
g

fo
r:

e
x
p
e
rie

n
c
e

a
n

d
e
x
p

e
rtise

.”

M
em

bers
are

v
o

lu
n

teers,
and

so
far,

it’s
tak

en
ab

o
u

t
four

days
o

u
t

of
each

m
o
n
th

to
d
o

th
e

jo
b
,

he
says.

T
hey’re

paid
a

p
er

d
iem

and
for

m
ileag

e.
T

hey’re
given

a
good

d
ay

or
tw

o’s
w

orth
o
f

read
in

g
b
efo

re
each

m
eetin

g
an

d
m

ore
b
efo

re
a

hearing.

T
he

first
m

eetin
g

w
as

in
M

arch,
and

th
ere

w
ere

a
b
ack

lo
g

of
issu

es
th

at
n
eed

ed
to

be
h
eard

.
Incineration

rules
are

on
the

b
o
ard

’s
p
late,

as
w

ell
as

liquid
w

aste
reg

u
latio

n
s.

A
lso

co
m

in
g

up
this

year:
th

ree
h
earin

g
s

in
Ju

n
e

ab
o
u
t

the
C

lean
A

ir
A

ct
and

its
im

p
lem

en
tatio

n
in

N
ew

M
exico.

T
his

version
of

the
b
o
ard

w
ants

to
be

as
tran

sp
aren

t
and

o
p
en

as
p
o
ssib

le,
C

asciano
says.

M
em

bers
have

d
elib

erated
publicly,

and
they’ve

ad
d
ed

a
section

for
public

co
m

m
en

t
at

the
b

eg
in

n
in

g
of

every
m

eetin
g

.

O
ne

of
C

asciano’s
p
rim

ary
fo

cu
ses

w
ill

be
to

m
ak

e
su

re
the

reg
u
latio

n
s

are
easy

to
u
n
d
erstan

d
.

“T
he

p
u
b
lic

d
o
esn

’t
realize

the
v
o
lu

m
e

of
reg

u
latio

n
s

th
at

are
out

there.”

H
e

says
there’s

no
reaso

n
to

fear
th

e
new

b
o

ard
w

ill
focus

less
on

p
o

llu
tio

n
controls.

T
hose

are
g
o
v
ern

ed
by

fed
eral

law
,

an
d

state
req

u
irem

en
ts

fall
in

line
w

ith
th

at.
“T

he
even

ap
p
licatio

n
of

th
o

se
law

s
an

d
m

aking
su

re
they’re

w
ritten

clearly,
that’s

m
o

st
im

p
o
rtan

t.”
B

oard
m

em
b
ers

are
co

m
m

itted
en

v
iro

n
m

en
talists

and
co

n
serv

atio
n

ists,
but

since
so

m
e

w
ork

in
tech

in
d
u
stries,

th
ere

w
ill

likely
be

m
ore

q
u

estio
n

s
ab

o
u
t

science
and

hard
d
ata.

“D
uring

our
interview

,
that’s

I w
h
at

I
saw

the
g
o
v
ern

o
r

w
as

looking
for:

ex
p
erien

ce
and

ex
p
ertise.”

S
ince

C
ascian

o
w

orks
for

Intel,
he’ll

have
to

recu
se

h
im

self
from

any
issu

es
or

p
erm

ittin
g

th
at

com
e

before
the

b
o
ard

relating
to

the
ch

ip
-

2
o

f6
8
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rrarlin
g

G
rn

h
a
c
k
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fo
r

‘G
reen

”
W

It
o
h

in
jin

g
th

e
o

ity
’s

budding
re

luirem
ents

b
e

a
b
o

o
n

or
a

b
u
st

By
C

h
ristie

C
h
ish

o
im

T
he

C
ity

of
A

lbuquerque
clim

bed
aboard

the
sustainability

bandw
agon

a
few

years
ago,

declaring
victoriously

that
all

new
city

vehicles
w

ould
be

pow
ered

w
ith

alternative
fuel.

In
2005,

it
even

adopted
a

law
requiring

som
e

new
structures

to
m

eet
the

guidelines
of

the
w

orld’s
m

ost
recognized

and
respected

system
.

B
ut

on
Feb.

7,
the

C
ity

C
ouncil

unanim
ously

this
law

,
replacing

it
w

ith
older

conservation
rules.

Som
e

green-building
advocates

w
orry

the
m

ove
m

ay
serve

as
a

bellw
ether

for
the

city’s
attitu

d
e

tow
ard

sustainability
and

speculate
about

the
larg

er
im

plications
of

this
change.

green
green

building
teed

aps
city

council
construction

energy
efficiency

2030
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‘tate
M
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\tartin

ei
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l’n
ironim
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atihi
o
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teature
6

8
5

I
State

Ihe
R

ule—
M

akers
n

y
t3

j
th

t
‘

x
’co

s

“S
h

e
L

o
v

ed
S

tro
n
g

T
he

hfe
o
f
r
r

C
o
rd

o
v
a

C
h
av

ez
T

era
C

ordova
C

havez
w

as
26

w
hen

she
died.

H
er

husband,
police

officer
Levi

C
havez,

reported
that

he
found

her
body

on
O

ct.
21,

2007,
after

she’d
shot

herself
w

ith
his

departm
ent—

issued
w

eapon.
B

ut
q
u
estio

n
s

arose,
Police

C
hief

R
ay

S
chultz

announced
L

evi’s
term

ination
this

w
eek.

N
ew

s
reports

haven’t
focused

m
uch

on
T

era
as

a
person.

T
his

is
her

story.

apd
tera

cordova
chavez

levi
chavez

m
ore

-
I

A
dd

a
C

o
m

m
en

t
[

p
erm

alin
k

I

N
ational:

25
by

25
S

en
.

U
dall

tells
th

e
c
o
u

n
try

to
g

et
w

ith
th

e
p
ro

g
rlm

—
N

ew
M

exico’s
p

ro
g

ram

S
en.

T
om

U
dall

has
a

nicknam
e

for
his

bill:
25

by
25.

“W
e’re

talking
about

25
percent

renew
able

electricity
by

2025.”
A

long
w

ith
his

cousin
and

fellow
senator,

M
ark

U
JaII

(D
—

C
olorado),

he
introduced

a
m

easure
in

early
A

pril
th

at
aim

s
to

set
a

standard
nationally.

U
tilities

around
the

country
w

ould
have

to
use

sources
such

as
w

ind,
solar,

biom
ass

or
geotherm

al
for

a
quarter

of
their

supply.

torn
udall

m
ark

udall
renew

able
energy

pnm
environm

entV
.2O

N
o.15

4
14

2
0
H

T
his

colum
n’s

nam
e,

M
aking

S
ausage,

is
a

reference
to

a
quote

w
idely

attrib
u
ted

to
O

tto
von

B
ism

arck,
D

uke
of

L
auenburg.

“L
aw

s
are

like
sau

sag
es.

It’s
b

etter
not

to
see

them
being

m
ade.”

From
the

view
in

the
press

box
in

S
anta

Fe,
running

a
state

looks
arduous

and
frustrating.

L
aw

m
akers

volley
back

and
forth,

nitpick
over

details,
argue,

dissect,
and

w
heel

and
deal.

A
nd

a
60—

day
session

doesn’t
com

e
cheap

law
m

akers
voted

to
spend

a
m

ax
of

about
S8.3

m
illion

on
this

one.
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q
u
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N
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T

hikirig
P
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r
P

‘
f
i
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3
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“
q

r-’

j
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n
im

m
ig

ran
t

d
eten

tio
n

facility
in

so
u
th

ern
N

ew
M

exico
faces

sh
arp

criticism
fro

m
th

e
A

C
LU

In
the

rem
ote

area
so

u
th

east
of

Las
C

ruces
lies

an
unincorporated

region
called

C
haparral.

A
bout

15,000
people

live
scattered

th
ro

u
g
h
o
u
t,

according
to

the
2010

cen
su

s.

im
m

igration
ice

d
eten

tio
n

aclu
civil

rights

[
e

I
A

dd
c

a
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il
[
p
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V
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N
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3
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j
L

I
M

aking
S

lu
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e
P

lay
in

g
C

h
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o
n

W
ith

M
iilions

S
en

ato
rs

b
attled

as
th

e
fin

al
m

o
m

en
ts

of
th

e
2011

leg
islativ

e
sessio

n
tick

ed
aw

ay

If
an

eye
for

an
eye

m
akes

everyone
blind,

a
bill

for
a

bill
leaves

our
roads

m
essed

up
and

our
senior

centers
unfunded.

D
uring

the
legislative

session,
m

ost
m

easures
are

passed
in

the
final

days,
hours

and
even

m
inutes.

A
s

the
clock

w
ound

dow
n

on
S

aturday,
M

arch
19,

law
m

akers
threw

a
w

rench
in

the
w

orks
to

force
one

of
the

governor’s
priorities

through.
B

ut
it

didn’t
w

ork,
and

in
the

end,
G

ov.
S

usana
M

artinez’
“social

prom
otion”

education
bill

got
left

behind—
and

so
did

m
illions

for
im

provem
ents

around
the

state.

roundhouse
2011

driver’s
licenses,

im
m

igration
police

ptsd
drug

policy
transparency

film
industry

death
penalty

legislature
servers

abortion
politics

new
m

exico
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orn
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M
aking

S
au

sag
e

L
ike

sands
th

ro
u

g
h

th
e

hourglass,
so

are
the

days
of

the
2011

legislative
session.

It’s
slated

to
adjourn

on
S

aturday,
M

arch
19,

at
noon.

T
he

brunt
of

the
w

ork
usually

happens
during

the
last

hours,
and

law
m

akers
debate

w
ell

into
the

final
nights.

H
ere’s

w
hat’s

happened
so

far,
m

edical
m

arijuana
gov.

m
artinez

drug
policy

im
m

igration
politics

new
m

exico
legislature
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r’

]
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i
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o
,ii.iin

t
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]

V
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M
ike

W
att’s

latest
album

,
H

y
p
h

en
ated

-A
lan

,
is

not
about

the
past.

“It’s
kind

of
a

m
ed

itatio
n

on
m

e
in

m
iddle

age,”
he

says.

m
ike

w
att

m
inutem
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m
usic

california

of6
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C
O

N
F

ID
E

N
T

IA
L

C
A

N
D

ID
A

T
E

O
U

E
S

T
IO

N
N

A
IR

E

PE
R

SO
N

A
L

IN
FO

R
M

A
T

IO
N

1.
Please

provide
your

full
nam

e,
county

of residence,
birthplace,

social
security

num
ber,

m
arital

status,
and

list
all

places
of

residence
by

street
address

and
com

m
unity

for
the

last
5

years.
If

you
w

ere
born

outside
the

U
nited

States,
please

provide
the

basis
for

your
citizenship

or
perm

anent
residency

in
the

U
nited

States.
Ifyou

are
m

arried,
please

list
your

spouse’s
full

nam
e

and
occupation.

A
nsw

er
1:

C
andidate

FullN
am

e:
G

regory
H

ugh
Fulfer

C
ounty

ofR
esidence:

Lea
C

ounty
(Jal), N

ew
M

exico
Birthplace:

K
erm

it, Texas
SocialSecurity

N
um

ber:
-
-

M
arital Status:

M
arried,26

years
to

K
im

berly
K

ay
Fulfer(She

is
a

C
o-O

w
ner of FulferOil&

C
attle)

R
esidence

forPast5
Y

ears:

2.
Please

list
all

o
f

the
schools

you
have

attended, beginning
w

ith
high

school(s),
and

include
the

approxim
ate

dates
ofattendance

and
degrees

earned.

A
nsw

er
2:

High
School:

Jal
High

School
—

G
raduated

1979
N

ew
M

exico
Junior College:

1979—
1980

N
ew

M
exico

State
U

niversity
—

G
raduated

1984

G
raduated

with
B

achelor ofScience
D

egree
in

ElectricalEngineering
Technology

3.
A

re
you

a
veteran

of the
arm

ed
services

and,
ifso,

w
ere

you
honorably

discharged?
Ifnot,

please
explain.

W
ere

you
ever

subject
to

a
court-m

artial?

A
nsw

er
3:

N
o.

1
1

/9
/1

0
Page

2

E
X

H
IB

IT



4.
H

ave
you

ever
been

a
candidate

for
any

local,
state

or
federal

political
office?

Ifso, please
list

positions
and,

if
elected,dates

of service.

A
nsw

er
4:

A
ppointed

to
Lea

C
ounty

Board
ofCounty

C
om

m
issioners

forD
istrictS

on
M

ay
24,2007.

E’ected
to

Lea
C

ounty
Board

of
C

ounty
C

om
m

issioners
for

D
istrict

5
in

N
ovem

ber
2008

(Term
B

egan
01/01/2009

thru
12/31/2012)

5.
H

ave
you

ever
been

appointed
to

any
paid

or
unpaid

local,
state

or
federal

position?
Ifso,please

listthe
position,

dates
ofservice

and
w

ho
appointed

you,

A
nsw

er
5:

A
ppointed

to
Lea

C
ounty

Board
ofC

ounty
C

om
m

issioners
forD

istrict5
on

M
ay

24,2007
by

G
overnorR

ichardson.
Served

untilD
ecem

ber31,2008.

6.
Please

provide
the

nam
es,

addresses
and

telephone
num

bers
ofthree

personal
references.

A
nsw

er
6:

R
andallM

cCorr
G

ary
M

.Schuberti
W

.E
.A

rm
—

7.
H

ave
you

ever
been

charged
w

ith
a

D
W

I
or

D
U

I
or

any
other

crim
inal

offense,otherthan
a

m
inor

traffic
violation

for
w

hich
the

fine
w

as
less

than
$300

dollars?
Ifso,w

hen?
Please

describe
the

outcom
e.

A
nsw

er
7:

N
o.

L
E

G
A

L
IN

F
O

R
M

A
T

IO
N

11/9/10
Page
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8.
H

ave
you

ever
been

charged,
pled

guilty
to,

or
convicted

o
f

any
m

isdem
eanor

or
felony

offense?
Ifso,

w
hen?

P
lease

describe
the

outcom
e.

A
nsw

er
8:

N
o.

9.
Please

list
any

claim
s

o
f

sexual
harassm

entor
other

w
orkplace

m
isconduct

m
ade

against
you

or
any

em
ployee

directly
supervised

by
you,

including
the

resolution
o

fthe
m

atter.

A
nsw

er
9:

No.

10.
H

ave
any

civil judgm
ents

or
liens

been
rendered

against
you?

Ifso, please
provide

details.

A
nsw

er
10:

No.

T
A

X
IN

F
O

R
M

A
T

IO
N

11.
H

ave
you

filed
all

federal
and

state
tax

returns
that

are
now

due
or

overdue,
and

are
all

tax
paym

ents,
fines,

penalties
and

interestbeen
paid

in
full

andlor
otherw

ise
finally

resolved
w

ith
the

taxing
authority?

If
no,

please
explain.

A
nsw

er
11:

Y
es.

All have
been

filed
except2010

w
hich

in
ApñI

2011.

12.
H

ave
you

or
any

entity
in

w
hich

you
held

an
interest

ever
filed

a
petition

in
bankruptcy,

or
has

a
petition

in
bankruptcy

been
filed

against
you?

Ifyes,
please

explain.

A
nsw

er
12:

N
o.

E
M

P
L

O
Y

M
E

N
T

IN
F

O
R

M
A

T
IO

N

1
1

/9
/1

0
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age
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13.
H

ave
you

ever
been

discharged,
suspended

or
asked

to
resign

from
your

place
of

em
ploym

ent?
If

yes,
please

explain.

A
nsw

er
13:

No.
14.

In
the

last
ten

years,
have

you
ever

registered
as

a
lobbyist

or
other

legislative
agent

to
influence

legislation
or

adm
inistrative

acts
in

any
state

or
for

the
federal

governm
ent?

H
ave

you
ever

received
paym

ent
for

acting
as

a
lobbyist

or
legislative

agent?
Ifso,

please
supply

details.

A
nsw

er
14:

No,

15.
H

ave
you

ever
testified

(on
your

ow
n

behalfor
on

behalfofothers>
before

the
N

ew
M

exico
legislature,

or
any

adm
inistrative,

investigative
or

regulatory
body

of
the

State
of N

ew
M

exico?
D

escribe
the

tim
e

period
and

subject
m

atter
o
fyour

testim
ony.

A
nsw

er
15:

Y
es.

Ihave
testified

before
the

N
ew

M
exico

EIB
in

2010
on

behalfofLea
C

ounty
againstthe

C
ap

and
Trade.

M
IS

C
E

L
L

A
N

E
O

U
S

16.
A

re
there

any
other

m
atters

you
believe

the
G

overnor-elect
should

be
aw

are
of?

A
nsw

er
16:

Y
es.

Iam
the

Son-In-Law
ofN

ew
M

exico
State

SenatorCarroll
H.

Leavell.

Item
s

to
be

S
ubm

itted
in

S
ep

arate
D

ocum
ent(s):

1.
Please

include
an

updated
copy

o
f

your
resum

e.
R

esum
e

willfollow
.

2.
Please

attach
a

list
of

your
references

(three
personal

and
three

professional).
Please

See
A

ttached.

3.
Please

attach
any

readily
available

copies
articles,

colum
ns

or
publications

you
have

authored,
individually

or
w

ith
others

that
are

likely
to

be
controversial.

N
o

Publications.

1
1

/9
/1

0
Page
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I hereby
declare

under
the

penalty
of petjury

the
foregoing

is
true

and
correct

to
the

best
of

m
y

ability,

Print
N

am
e:

G
reqor

H.Futfer

Signature:
D

ate:
January

27.
201

1

P
lease

keep
a

copy
for

your
records

1
1
/9

/1
0
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age
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1.
Please

include
an

updated
copy

of
your

resum
e.

2.
Please

attach
a

list
of

your
references

(three
personal

and
three

professional).

3.
Please

attach
any

readily
available

copies
articles,

colum
ns

or
publications

you
have

authored,

individually
or

w
ith

others
that

are
likely

to
be

controversial.

j
hereby

declare
under

the
penalty

of perjury
the

foregoing
is

true
and

correct
to

the
best

of
m

y
ability.

p
rin

t
N

am
e:

Jam
es

R
.

C
asciano

S
ignature:

Jam
es

R.
C

asciano
D

ate:
January

23,
2011

P
lease

keep
a

copy
for

your
records

1
1
/9

/1
0

Page
4
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p
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p
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p
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p
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p
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p
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IN
T

H
E

N
E

V
M

E
X

IC
o

S
U

P
R

E
M

E
C

O
U

R
T

N
E

W
E

N
E

R
G

Y
E

C
O

N
O

M
Y

.
IN

C
.

Petitioner,
vs.

N
o.:

33,074

H
O

N
O

R
A

B
L

E
JU

D
G

E
L

IN
D

A
M

.
V

A
N

Z
I,

N
E

W
M

E
X

IC
O

C
O

U
R

T
O

F
A

P
P

E
A

L
S

.
n

l
l
”

R
espondent,

c
ii

F
D

PU
B

L
IC

S
E

R
V

IC
E

C
O

M
P

A
N

Y
O

F
3UL

%
N

E
W

M
E

X
IC

O
and

N
E

W
M

E
X

IC
O

i
i
f
,

E
N

V
IR

O
N

M
E

N
T

A
L

IM
P

R
O

V
E

M
E

N
T

B
O

A
R

D
,

R
eal

Parties
in

Interest.

E
M

E
R

G
E

N
C

Y
M

O
T

IO
N

T
O

V
A

C
A

T
E

C
O

U
R

T
O

F
A

P
P

E
A

L
S

’
O

R
D

E
R

O
F

R
E

M
A

N
D

T
hree

days
before

filing
this

E
m

ergency
M

otion,
counsel

learned
that

the

P
ublic

S
ervice

C
om

pany
of

N
ew

M
exico’s

(“P
N

M
”)

and
the

N
ew

M
exico

E
nvironm

ental
Im

provem
ent

B
oard

(“E
IB

”)
tiled

a
Joint

M
otion

requesting
the

C
ourt

of
A

ppeals
to

“tem
porarily

rem
and”

P
N

M
’s

pending
appeal

back
to

the
E

IB
.

[A
ttachm

ent
A

.]
In

its
appeal,

PN
M

challenges
a

regulation,
referred

to
as

“R
ule

100,”
that

B
IB

adopted
last

D
ecem

ber.
A

fter
taking

office
on

January
l’,

G
overnor

M
artinez

com
pletely

replaced
the

m
em

bers
of

the
B

IB
.

In
their

Joint

M
otion,

PN
M

and
the

new
ly-appointed

B
IB

“agree
that

further
proceedings

before

[E
IB

J
m

ay
resolve

[P
N

M
’sj

appeal”
of

R
ule

100.
[A

ttach
m

en
t

A
at

1-2,91
1E
X

H
IB

IT



(em
phasis

added).]
C

ounsel
also

learned
three

days
ago

that
the

C
ourt of

A
ppeals

entered
an

O
rder

of
R

em
and,

granting
the

Joint
M

otion
and

providing
that

“this

m
atter

is
rem

anded
to

the
[E

IB
}for

180
days.”

[A
ttachm

ent
B

(em
phasis

added).]

B
oth

the
Joint

M
otion

and
O

rder
of

R
em

and
w

ere
entered

in
the

C
ourt

of
A

ppeals

w
hile

N
ew

E
nergy

E
conom

y’s
Petition

for
E

m
ergency

W
ritof

Superintending

C
ontrol

(“Petition
for

W
rit”>

w
as

pending
in

this
C

ourt,

C
urrently, the

only
parties

in
PN

M
’s

appeal
of

R
ule

100
are

PN
M

and
ETB.

T
he

R
espondent

ruled
that

the
C

ourt
of

A
ppeals

has
no

authority
to

grant
N

ew

E
nergy

E
conom

y’s
m

otion
to

intervene
in

PN
M

’s
appeal.

T
hrough

its
Petition

for

W
rit

in
this

C
ourt,

N
ew

E
nergy

E
conom

y
hopes

to
reverse

R
espondent’s

ruling.

N
ew

E
nergy

E
conom

y
seeks

to
intervene

in
PN

M
’s

appeal
because,

am
ong

other

reasons,
PN

M
and

the
new

ly-appointed
E

IB
are

in
collusion

to
circum

ventthe

norm
al

appeal
and

review
process

in
order

to
defeat

repeal
R

ule
100.

PN
M

is

subject
to

R
ule

100
and

regularly
appears

before
E

IB
on

perm
it

m
atters.

In
response

to
the

O
rder

of
R

em
and,

E
IB

did
not

re-com
m

ence
the

original

adm
inistrative

proceeding
that

led
to

PN
M

’s
appeal.

Instead,
PN

M
along

w
ith

several
other

entities
filed

a
new

Petition
fo

r
R

egulatory
C

hange,
thus

initiating
an

entirely
new

proceeding
to

w
hich

E
IB

has
assigned

an
entirely

new
case

num
ber—

N
o.

E
IB

11-16(R
).

1
[A

ttachm
ent

C
.]

In
its

petition,
PN

M
requests

the
new

ly-

‘T
he

case
num

ber
assigned

to
E

IB
’s

original
R

ule
100

proceeding
w

as
N

o.
E

IB
08-19.

M
O

T
IO

N
T

O
V

A
C

A
T

E
Page
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appointed
B

IB
to

review
the

decision
of

the
form

er
B

IB
to

adopt
R

ule
100

and

m
akes

several
argum

ents
as

to
w

hy
the

new
B

IB
should

reverse
the

decision
of

the

form
er

B
IB

.
PN

M
raises

the
sam

e
argum

ents
in

its
docketing

statem
ent

in
the

C
ourt

of
A

ppeals.
T

hus,
in

effect,
the

O
rder

of
R

em
and

delegates
the

C
ourt

of

A
ppeals’

pow
er

of judicial
review

to
the

new
ly-appointed

E
IB

,
w

hich
has

a
private

agreem
ent

w
ith

PN
M

to
“resolve”

PN
M

’s
appeal.

Id.

T
he

actions
of

PN
M

and
E

IB
,

as
w

ell
as

those
of

the
C

ourt
of

A
ppeals,

further
dem

onstrate
w

hy
a

w
ritof

superintending
control

is
needed

in
this

case.

N
ew

E
nergy

E
conom

y
m

ust
be

allow
ed

to
intervene

in
PN

M
’s

appeal
of

R
ule

100,

because
the

existing
parties

to
the

appeal
are

in
collusion

to
repeal

the
R

ule.
T

here

is
no

advocate
of

the
R

ule
currently

in
the

appeal;
the

existing
parties

are
sim

ply

looking
for

the
m

ost
expedient

(if
not

legal)
w

ay
to

rem
ove

R
ule

100
from

the
N

ew

M
exico

A
dm

inistrative
C

ode.
A

ccordingly,
N

ew
E

nergy
E

conom
y

requests
this

C
ourt

to
reverse

R
espondent

and
to

allow
N

ew
E

nergy
E

conom
y

to
intervene

in

PN
M

’s
appeal.

In
addition,

this
C

ourt
m

ust
vacate

the
C

ourt
of

A
ppeals’

O
rder

of

R
em

and
to

protect
its

ow
n

jurisdiction,
to

uphold
the

S
eparation

of
Pow

ers

D
octrine,

and
to

return
som

e
basic

integrity
and

predictability
to

both
the

rulem
aking

and
the

appeals
process.

M
O

T
IO

N
T

O
V

A
C

A
T

E
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B
A

C
K

G
R

O
U

N
D

I.
EIB

adopted
R

ule
100

on
D

ecem
ber

6,
2010,

after
a

tw
o-year

rulem
aking

process,
w

hich
included

over
tw

o
hundred

hours
of

scientific,

econom
ic,

and
public

testim
ony.

2.
O

n
January

1, 2011,
im

m
ediately

upon
taking

office,
G

overnor

M
artinez

sum
m

arily
rem

oved
all

of
the

EIB
m

em
bers

w
ho

had
been

appointed
by

G
overnor

R
ichardson,

E
vidence

already
in

the
record

show
s

that
G

overnor

M
artinez

is
a

clim
ate

change
skeptic,

cam
paigned

against
greenhouse

gas

regulation,
and

opposes
R

ule
100.

[Petition
for

W
rit

E
xhibit

D
,6-10

and
E

xhibit

E,5-6.]
T

he
G

overnor
even

attem
pted

to
stop

the
R

ule
from

being
published

in
the

state
register.

N
ew

E
nergy

E
conom

y
v

M
artinez

eta!.,
2011

N
M

SC
6.

3.
O

n
or

around
January

25,
2011,

PN
M

and
six

other
entities

regulated

by
E

IB
appealed

E
IB

’s
decision

to
adopt

R
ule

100.2

4.
O

n
February

14,2011,
PN

M
filed

a
M

otion
for

E
xtension

of
T

im
e

in

the
C

ourt
of

A
ppeals.

In
its

m
otion,

PN
M

stated
that

“G
overnor

M
artinez

has

indicated
that

she
does

not
support

Part
100

and
is

actively
considering

avenues
to

secure
the

repeal
or

otherw
ise

prevent
the

im
plem

entation
of

thatrule
and

other

related
rules.”

P
etition

fo
r

W
rit

E
xhibit D

at7.

2P
N

M
and

the
other

entities
filed

separate
appeals

that
have

notbeen
consolidated.

PN
M

R
esponse

in
O

pposition
to

W
ritat

3.
If

N
ew

E
nergy

E
conom

y
is

allow
ed

to
intervene,

itw
ill

request
the

C
ourt

of
A

ppeals
to

consolidate
all

pending
appeals

of
R

ule
100.

M
O

T
IO

N
T

O
V
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C

A
T
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5.
O

n
M

ay
5,

2t11
I,

in
response

to
PN

M
’s

unopposed
m

otion,
the

C
ourt

of
L

\ppeals
referred

P
”M

and
E

IB
to

m
ediation

and
stayed

the
appeal

P
etition

fo
r

W
rit

E
xhibit

F.
T

he
C

ourt
of

A
ppeals

also
granted

PN
M

’s
m

otion
to

extend
the

tim
e

for
filing

a
docketing

statem
ent.

P
etition

fo
r

W
rit

E
xhibit

C
.

6.
O

n
A

pril
20,

2011,
N

ew
E

nergy
E

conom
y

tiled
a

m
otion

to
intervene

in
PN

M
’s

appeal.
T

he
R

espondent
sum

m
arily

denied
the

m
otion

on
M

ay
1

3
t
h
,

but

did
not

serve
its

order
on

N
ew

E
nergy

E
conom

y
until

M
ay

23’.
O

n
M

ay
2

4
t
h
,

the

R
espondent

entered
an

A
m

ended
O

rder,
holding

that
C

ourt
of

A
ppeals

has
no

authority
to

grant
intervention

on
appeal.

7.
O

n
June

17, 2011,
the

“m
ediation

directed
by

the
C

ourt
of

A
ppeals

took
place

.
.
.
.
“

[PN
M

’s
R

esponse
in

O
pposition

to
P

etition
fo

r
W

ritat5.1

8.
O

n
June

20,2011,
N

ew
E

nergy
E

conom
y

filed
its

P
etition

for
W

rit
in

this
C

ourt.
In

its
P

etition
for

W
rit,

N
ew

E
nergy

E
conom

y
requests

this
C

ourt
to

reverse
R

espondent’s
A

m
ended

O
rder.

9.
O

n
June

29,
2011,

this
C

ourt
asserted

jurisdiction
over

the
P

etition
for

W
rit

and
ordered

responses
to

be
filed

by
July

11,2011.

10.
O

n
June

30,
201

1, R
espondent

filed
an

unopposed
m

otion
for

extension
of

tim
e

to
file

a
response

until
July

25w
,

w
hich

this
C

ourt
granted.

11.
O

n
July

Ii,
2011,

“the
[E

IB
I

.
.
.

consider[edj
a

proposed
settlem

ent

that
arose

out of
the

C
ourt

of
A

ppeals
m

ediation”
w

ith
PN

M
and

the
other

M
O

T
IO

N
T

O
V

A
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A
T

E
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appellants
of

R
ule

1(X).
[July

II,
2011,

E
IB

R
esponse

in
O

pposition
to

P
etition

fo
r

W
rit

at
14,

footnote
5.J

I2.
O

n
July

I3.
2011,

pursuant
to

their
settlem

ent
agreem

ent,
PN

M
and

E1B
filed

their
Joint

M
otion

for
a

180-D
ay

R
em

and
to

the
E

IB
.

[A
ttachm

ent
A

.j

T
his

Joint
M

otion
w

as
not

served
on

N
ew

E
nergy

E
conom

y
or

this
C

ourt.
C

ounsel

first
learned

about
the

Joint
M

otion
and

O
rder

of
R

em
and

three
days

prior
to

filing

this
M

otion.

13.
O

n
July

1
5

t
h

,
pursuant

to
their

settlem
ent

agreem
ent

w
ith

E
IB

,
P

N
M

and
the

other
appellants

of
R

ule
100

subm
itted

a
petition

to
E

IB
to

repeal
R

ule

100.
[A

ttachm
ent

C
.]

T
he

E
IB

notes
in

its
R

esponse
in

O
pposition

that
“should

the
[E

IB
]

vote
to

repeal
Part

100”
in

this
new

proceeding,
“then

[N
ew

E
nergy

E
conom

y]
m

ay
be

adversely
affected

and
have

an
appeal

right.”
[E

IB
R

esponse
in

O
pposition

to
P

etition
fo

r
W

rit
at

14.]

14.
O

n
July

1
9

t
h

w
hile

jurisdiction
over

the
Petition

for
W

rit
w

as
pending

in
this

C
ourt,

the
C

ourt
of

A
ppeals

granted
PN

M
and

E
IB

’s
Joint

M
otion

and

purported
to

rem
and

P
N

M
’s

appeal
back

to
E

IB
.

[A
ttachm

ent
B

.]
O

n
rem

and,

E
IB

did
not

re-com
m

ence
the

original
R

ule
100

proceeding.
Instead,

PN
M

started

an
entirely

new
proceeding

by
filing

a
petition

to
repeal

R
ule

100.
[A

ttachm
ent

C
.]

M
O

T
IO

N
T

O
V

C
A

T
E
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15.
PN

M
attached

a
S

tatem
ent

of
R

easons
to

its
petition

to
repeal

R
ule

100.
[A

ttachm
ent

Iii
In

its
S

tatem
ent

of
R

easons,
PN

M
m

akes
the

sam
e

factual,

procedural
and

legal
argum

ents
to

the
new

ly-appointed
B

IB
that

itdoes
in

the

C
ourt

of
A

ppeals.

16.
B

IB
rulem

akings
are,

by
statute

and
rule,

conducted
like

courtroom

trials
w

ith
sim

ilar
due

process
requirem

ents.
See

N
M

SA
1978,

74-1-9;
N

M
S

A

1978,§
74-2-6;

Part
20.1.1

N
M

A
C

(E
IB

Procedural
R

ules).
E

IB
m

ay
not

adopt,

repeal
or

am
end

a
regulation

until
it

conducts
a

public
hearing

at
w

hich
w

itnesses

are
sw

orn
and

subject
to

cross
exam

ination.
4.

E
x

p
arte

com
m

unications
w

ith

B
IB

m
em

bers
and

the
hearing

officer
are

strictly
forbidden,

and
E

IB
m

em
bers

w
hose

“im
partiality

or
fairness

m
ay

reasonably
be

questioned”
m

ust
recuse

them
selves.

§
20.1.1.112

N
M

A
C

and
§

20.1.1.111
N

M
A

C
.

A
t

the
conclusion

of

the
hearing,

the
E

IB
m

ust
deliberate

and
m

ake
its

decision
in

an
open

public

m
eeting,

based
only

on
substantial

evidence
in

the
record.

N
M

S
A

1978,§
10-15-i

(1999)
(O

pen
M

eetings
A

ct);§
20.1.1.406

N
M

A
C

.

17.
In

deciding
w

hether
to

adopt
a

regulation
under

the
A

ir
Q

uality

C
ontrol

A
ct,

B
IB

m
ust

consider
(am

ong
other

things)
the

“(1)
character

and
degree

of
injury

to
or

interference
w

ith
health,

w
elfare,

visibility
and

property;
(2)

the

public
interest,

including
the

social
and

econom
ic

value
of

the
sources

and
subjects

of
air

contam
inants;

and
(3)

technical
practicability

and
econom

ic
reasonableness

M
O

T
IO

N
T

O
V

A
C

A
T

E
P
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I.

of reducing
or elim

inating
aircontam

inants
from

the
sources

involved
and

previous

experience
w

ith
equipm

entand
m

ethods
available

to
control the

aircontam
inants

involved.”
N

M
SA

1978,§
720205(E) (2007).

18.
T

he
C

ourtof A
ppeals

has
exclusive

appellate
jurisdiction

over direct

appeals
from

B
IB

rulem
skings.

O
n

appeal,“the
courtof appeals

shall setaside
the

regulation
only

if[B
IB

’s
decision

is]
found

to
be:(I)

arbitrary, capricious
or an

abuse
of discretion;(2) not supported

by
substantialevidence

in
the

transcript; or

(3) otherw
ise

notin
accordance

w
ith

law
.”

N
M

SA
1978,174-1-9(J); N

M
SA

1978,§
74-2-9(C

).

19.
PN

M
w

as
only

one
ofnearly

one
hundred

parties
in

the
R

ule
100

proceeding
before

B
IB

.
N

ew
E

nergy
Econom

y
w

as
the

petitioner.
H

undreds
of

m
em

bers
of the

public, although
notparties,provided

com
m

ents
to

B
IB

regarding

R
ule

100.
L

argely
because

of delays
caused

by
PN

M
and

otheropponents
of the

R
ule, the

hearing
before

B
IB

required
tw

o
years

to
com

plete,from
petition

to
final

decision.

M
O

TIO
N

TO
V

A
C

A
TE
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A
R

G
U

M
E

N
T

I.
T

H
E

C
O

U
R

T
O

F
A

PPE
A

L
S’

O
R

D
E

R
O

F
R

E
M

A
N

D
IS

IN
C

O
N

S
IS

T
E

N
1’W

IT
H

T
H

IS
C

O
U

R
T

’S
PE

N
D

IN
G

JU
R

IS
D

IC
T

IO
N

O
V

E
R

T
H

E
P

E
T

IT
IO

N
FO

R
W

R
IT

O
F

S
U

P
E

R
IN

T
E

N
D

IN
G

C
O

N
T

R
O

L
.

It
is

a
w

ell-know
n

rule
that

“the
trial

court
loses

jurisdiction
of

the
case

upon

the
tiling

of
the

notice
of

appeal
.

.
.
.
“

K
elly

Inn
N

o.
1(32

v.
K

apnison,
113

N
.M

.

231,
241,

824
P.2d

1033,
1043

(1992).

O
nce

jurisdiction
has

passed
to

the
appellate

court,
the

trial
court

has
no

authority
to

enter
further

orders
in

the
case,

nor
m

ay
the

trial
court

take
any

other
action

that
w

ould
alter

the
status

o
f the

case
as

itrests
before

the
appellate

court.

5
A

m
.Jur

A
ppellate

R
eview

§
316

(W
est

2007)
(em

phasis
added).

A
s

the
C

ourt
of

A
ppeals

noted
in

M
u
rk

en
v.SoIv-E

x
C

orp.,
2006

N
M

C
A

64,
11,

139
N

.M
.

625,

136
P.3d

1035,
“the

policy
behind

[thisj
rule

is
judicial

econom
y

--as
a

practical

m
atter,

itw
ould

be
inefficient

to
have

tw
o

courts
w

orking
on

the
sam

e
substantive

m
atter

at
the

sam
e

tim
e.”

P
ursuant

to
this

sam
e

policy,
the

C
ourt

of
A

ppeals

cannot
take

any
action

in
PN

M
’s

pending
appeal

“that
w

ould
alter

the
status

of
the

case
as

it
rests

before”
this

C
ourt.

T
he

subject
of

the
proceeding

in
this

C
ourt

is
the

C
ourt

of
A

ppeals’

A
m

ended
O

rder,
w

hich
denied

N
ew

E
nergy

E
conom

y’s
m

otion
to

intervene.

B
ecause

an
“order

denying
intervention

is
fundam

entally
interlocutory,”

N
ew

E
nergy

E
conom

y’s
Petition

for
W

rit
did

not
com

pletely
divest

the
C

ourt
of

M
O

T
IO

N
T

O
V

A
C

A
T

E
-

-
Page
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A
ppeals

of jurisdiction
over

PN
M

’s
appeal.

M
urken

¶
16.

H
ow

ever,
even

though

it
retained

jurisdiction
over

PN
M

’s
appeal.

the
C

ourt
of

A
ppeals

could
not

rem
and

the
appeal

back
to

E
IB

w
hile

N
ew

E
nergy

E
conom

y’s
P

etition
for

W
rit

is
pending

in
this

C
ourt.

A
true

rem
and

divests
the

appellate
court

ofjurisdiction.
Id.;

O
liver

v.

P
ulaski

C
ounty

C
ourt,

13
S

.W
.3d

156,
160,

340
A

rk.
681,

687
(2000)

(“rem
and

ends
a

proceeding
before

an
appellate

court,
and

it
has

nothing
further

to
do”>;

cf

B
lack’s

L
aw

D
ictionary

(R
evised

4
E

d.,
W

est
1968)

(defining
“rem

and”
as

“sending
the

cause
back

to
the

sam
e

court
out

of
w

hich
itcam

e
.
.

.“
)
.

T
he

C
ourt

of
A

ppeals
could

not
divest

itselfof jurisdiction,
because

this
w

ould
call

into

question
the

S
uprem

e
C

ourt’s
jurisdiction

over
N

ew
E

nergy
E

conom
y’s

P
etition

for
W

rit
and

thus
dram

atically
change

“the
status

of
the

case
as

is
rests

before”
this

C
ourt.

See
also

5
A

m
.Jur

A
ppellate

R
eview

§
319

(w
here

order
appealed

from
is

interlocutory,
low

er
court

can
“proceed

to
hear

any
m

atter
not involved

in
the

appeal”)
(em

phasis
added).

For
the

sam
e

reasons,
the

C
ourt

of
A

ppeals
also

could

not
delegate

judicial
pow

er
to

the
new

ly-appointed
E

IB
to

reverse
the

form
er

E
IB

’s

decision
to

adopt
R

ule
100,

although
this

is
exactly

w
hat

PN
M

seeks
to

accom
plish

“on
rem

and.”
T

herefore,
in

order
to

protect
its

ow
n

jurisdiction,
this

C
ourt

m
ust

vacate
the

C
ourt of

A
ppeals’

O
rder

on
R

em
and.

‘A
“cause”

in
this

context
m

eans
a

“suit,
litigation

or
action.”

B
lack’s

L
aw

D
ictionary

(R
evised

4
Ed.

1968)
(defining

“cause”).

M
O

T
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N
T
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F
urtherm

ore,
the

sole
basis

of
the

O
rder

of
R

em
and

w
as

the
m

ediated

settlem
ent

agreem
ent

betw
een

“all”
the

parties
to

the
appeal,

i.e..
PN

M
and

E
IB

.

H
ow

ever,
directly

at
issue

in
the

instant
proceeding

is
w

hether
“all”

the
proper

parties
are

indeed
before

the
C

ourt
of

A
ppeals.

A
legitim

ate
“rem

and
by

agreem
ent”

can
only

occur
if

all
the

proper
parties

to
the

appeal
are

actually

present
and

in
agreem

ent.
If

N
ew

E
nergy

E
conom

y
is

successful
in

the
instant

proceeding
before

this
C

ourt,
and

thus
becom

es
a

party
to

the
appeal,

it
w

ill
not

agree
to

the
rem

and.
T

he
“tem

porary
rem

and”
that

PN
M

and
EIB

orchestrated
is

diam
etrically

opposed
to

N
ew

E
nergy

E
conom

y’s
interests,because

iteffectively

delegates
the

judicial
review

function
of

C
ourt

of
A

ppeals
to

an
agency

that
has

colluded
w

ith
PN

M
and

others
to

defeat
R

ule
iO

O
.

4
T

herefore,
the

O
rder

of

R
em

and
m

ustbe
vacated,

because
it

is
not

based
on

an
agreem

ent
am

ong
all

the

proper
parties

to
the

appeal.

II.
T

H
E

C
O

U
R

T
O

F
A

P
P

E
A

L
S

’
O

R
D

E
R

O
F

R
E

M
A

N
D

U
N

C
O

N
S

T
IT

U
T

IO
N

A
L

L
Y

D
E

L
E

G
A

T
E

S
IT

S
JU

D
IC

IA
L

R
E

V
IE

W
F

U
N

C
T

IO
N

T
O

T
H

E
N

E
W

L
Y

C
O

N
S

T
IT

U
T

E
D

E
IB

.

“T
he

function
of

the
judiciary

is
to

construe
law

s
and

renderjudgm
ents

in

the
cases

thatcom
e

before
it.”

S
tate

cx
reL

N
.M

.Judicial
S

tds.
C

o
m

m
n

v.

E
spinosa,

2003
N

M
SC

17,
13,

134
N

.M
.

59,
73

P.3d
197;

see
also

M
aples

v.

S
tate,

110
N

.M
.

34,
39,

791
P.2d

788,
793

(1990>
(“T

he
essence

of judicial
pow

er

4M
oreover,

if
it becom

es
a

party,
N

ew
E

nergy
E

conom
y

should
be

entitled
to

review
the

term
s

of
the

settlem
ent

agreem
ent

betw
een

PN
M

and
E

IB
.

M
O

T
IO

N
T

O
V

A
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is
adjudication

-
deciding

concrete
cases

or
controversies,

resolving
people’s

disputes
w

hen
those

disputes
m

ake
their

w
ay

into
the

court
system

established
by

A
rticle

V
I

of
our

C
onstitution”).

T
he

C
ourt

of
A

ppeals
has

the
exclusive

judicial

pow
er,

and
duty,

to
exercise

direct
appellate

review
of

regulations
adopted

by
the

E
IB

.
N

M
S

A
1978,§

74-1-9(J);
N

M
S

A
1978,§

74-2-9(C
).

It cannot
delegate

this

judicial
pow

er
and

duty
to

an
executive

agency.
yet

its
O

rder
of

R
em

and

effectively
(and

perhaps
inadvertently)

did
exactly

that.

T
he

O
rder

of
R

em
and

includes
no

instructions
and

no
reason

for
rem

and

other
than

the
agreem

ent
betw

een
PN

M
and

E
IB

.
[A

ttachm
ent

B.1
In

response
to

the
O

rder
of

R
em

and,
E

IB
did

not
re-com

m
ence

the
original

proceeding
in

w
hich

R
ule

100
w

as
adopted.

Instead,
P

N
M

tiled
a

com
pletely

new
petition,

thus

com
m

encing
a

com
pletely

new
adm

inistrative
proceeding.

[A
ttachm

ent
C

.]
In

this
new

proceeding,
P

N
M

asks
the

E
IB

to
review

the
factual,

procedural,
and

legal

basis
underlying

R
ule

100
and

to
repeal

the
R

ule.
[A

ttachm
ent

D
;

B
ackground

#

13.]
In

its
appeal,

PN
M

seeks
the

sam
e

relief
from

the
C

ourt
of

A
ppeals.

PN
M

’s
petition

to
repeal

R
ule

100
clearly

seeks
“judicial

review
”

by
the

new
ly-appointed

E
IB

.
In

its
S

tatem
ent

of
R

easons,
PN

M
argues

that
the

“econom
ic

costs
[of

R
ule

100]
outw

eigh
its

environm
ental

benefits”;
that

the

R
ule’s

“adoption
did

not
adhere

to
the

requirem
ents

of
the

A
ir

Q
uality

C
ontrol

A
ct;

and
that

[the
R

ule]
is

not
authorized

under
either

the
E

nvironm
ental

Im
provem

ent

M
O

T
IO

N
T

O
V

A
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A
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A
ct

or
the

A
ir

Q
uality

A
ct”

[E
xhibit

D
at

7-8,¶
in

effect,
PN

M
asks

the

new
ly-appointed

E
IB

to
sit

as
an

appellate
court

for
the

purpose
of

review
ing

the

factual,
procedural

and
legal

grounds
that

the
form

er
E

IB
used

to
support

its

adoption
of

R
ule

100.
T

his
violates

the
Separation

of
Pow

ers
required

by
the

N
ew

M
exico

C
onstitution

providing,
N

.M
.

C
onst.

A
rt.

III,
and

also
violates

the
statutes

giving
the

C
ourt

of
A

ppeals
exclusive

appellate
jurisdiction

over
direct

appeals

from
E

IB
decisions.

T
herefore,

the
C

ourt
of

A
ppeals’

O
rder

of
R

em
and

m
ust

be

vacated,
because

it
unconstitutionally

delegated
appellate

review
pow

er
to

an

executive
agency.

III.
T

H
E

C
O

U
R

T
O

F
A

P
P

E
A

L
S

’
O

R
D

E
R

O
F

R
E

M
A

N
D

C
O

N
F

L
IC

T
S

W
IT

H
P

R
O

P
E

R
A

P
P

E
L

L
A

T
E

P
R

O
C

E
D

U
R

E
A

N
D

W
IL

L
L

E
A

D
T

O
IN

E
F

F
IC

IE
N

T
JU

D
IC

IA
L

R
E

V
IE

W
A

N
D

A
B

SU
R

D
R

E
S

U
L

T
S

.

A
n

im
portant

purpose
of

the
R

ules
of

C
ivil

Procedure,
and

presum
ably

the

R
ules

of
A

ppellate
Procedure,

is
“to

prevent
surprise

and
to

get
aw

ay
from

the

sporting
theory

ofjustice.”
S

tate
cx

ret.S
tate

H
ighw

ay
D

ep’t
v.B

ranchau,
90

N
.M

.
496,

497,
565

P.2d
1013,

1014
(1977)

(internal
citations

om
itted).

H
ow

ever,

given
the

tim
ing

of
PN

M
’s

and
E

IB
’s

Joint
M

otion
and

their
failure

to
provide

any

notice
to

N
ew

E
nergy

E
conom

y
or

this
C

ourt,
stealth

and
“surprise”

appear
to

be

T
hese

are
the

sam
e

argum
ents

that
PN

M
unsuccessfully

m
ade

to
E

IB
in

the
original

R
ule

100
proceeding,

and
E

IB
is

required
by

law
to

consider
these

argum
ents

and
determ

ine
its

ow
n

authority.
N

M
SA

1978,§
720205(E

)
(2007).

P
N

M
is

sim
ply

seeking
a

“do
over”

in
front

a
new

E
IB

w
ith

w
hich

ithas
colluded

to
repeal

R
ule

100
by

agreem
ent.

_
_
_

_
_

_
_

_
_
_

_
_

_

M
O

T
IO

N
T

O
V

A
C

A
T

E
P

age
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their
tactic

of
choice.

H
ow

ever,
perhaps

because
of

their
rush,

the
Joint

M
otion

and
the

O
rder

of
R

em
and

m
ake

little
sense—

at
least

from
the

perspective
that

it
is

generally
good

policy
to

h
a
e

judicial
efficiency

and
regular

and
predictable

judicial
procedures.

N
orm

ally,
an

“appeal
is

a
continuation

of
the

litigation
started

in
the”

low
er

tribunal,
S

lack
v.

M
cD

aniel,
529

U
.S.

473,
481

(U
.S.

2000),
and

a
“rem

and”

divests
the

appellate
court

of jurisdiction
and

sends
the

litigation
back

to
the

low
er

tribunal.
T

hus,
after

an
actual

rem
and,

the
C

ourt
of

A
ppeals

loses
jurisdiction

and

can
only

obtain
jurisdiction

again
if

another
notice

of
appeal

is
filed.

See
R

ussell

v.
U

niversity
of

N
ew

M
exico

H
osp.,

106
N

.M
.

190, 740
P.2d

1174,
1177

(C
t.

A
pp.

1987)
(subjected

m
atter jurisdiction

vests
in

C
ourt

of
A

ppeals
upon

the
filing

of
a

notice
of

appeal).
T

he
Joint

M
otion

and
O

rder
of

R
em

and
are

at
odds

w
ith

these
basic

principles.

First,
according

to
P

N
M

and
E

IB
,

P
N

M
rem

ains
free

“at
any

tim
e

to
request

to
have

its
appeal

reinstated
.
.
.
“

w
ithout

filing
a

notice
of

appeal,
thus

indicated

that
the

O
rder

of
R

em
and

w
as

not
an

actual
rem

and.
[A

ttachm
ent

A
at

2
¶

3.1

Second,
a

tem
porary

“180-day
rem

and”
m

akes
no

sense
if,

upon
rem

and,
the

appellate
court

loses
jurisdiction

over
the

cause.
T

he
tim

e
lim

it
im

posed
in

the

O
rder

of
R

em
and,

therefore,
m

akes
it seem

m
ore

like
a

tem
porary

stay
and

less

like
an

actual
rem

and.
T

hird,
EIB

did
not

recom
m

ence
the

original
R

ule
100

after

M
O

T
IO

N
T

O
V

A
C

A
T

E
P

age
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the
C

ourt
entered

its
O

rder
of

R
em

and,
as

norm
ally

happens
on

rem
and.

Instead,

PN
M

initiated
an

entirely
new

proceeding
before

E
IB

,
a

proceeding
to

w
hich

E
IB

assigned
an

entirely
new

case
num

ber.
[B

ackground
#10.1

T
he

am
biguity

of
the

C
ourt

of
A

ppeals’
O

rder
of

R
em

and
reflects

P
N

M
’s

and
E

IB
’s

desire
to

“have
it

both
w

ays.”
O

n
the

one
hand,

they
desire

a
“rem

and”

from
the

C
ourt

of
A

ppeals
so

that
the

C
ourt

loses
jurisdiction

over
R

ule
100

and

E
IB

gains
jurisdiction,

thus
elim

inating
any

argum
ent

that
E

IB
lacks

jurisdiction
to

reconsider
R

ule
100

w
hile

PN
M

’s
appeal

is
still

pending
iiithe

C
ourt

of
A

ppeals.

O
n

the
other

hand,
PN

M
and

E
IB

also
desire

that
the

C
ourt

of
A

ppeals
retain

jurisdiction
over

P
N

M
’s

appeal,
apparently

as
a

safeguard
if

things
do

not
w

ork
out

at
the

new
E

IB
or

in
a

subsequent
appeal.

N
o

know
n

statute,
rule

or
precedent

authorizes
such

an
irregular

and
obviously

one-sided
process,

designed
solely

w
ith

the
aim

of
keeping

PN
M

’s
options

open.

M
oreover,

the
highly

irregular
process

put
in

m
otion

by
the

C
ourt

of

A
ppeals’

O
rder

of
R

em
and

has
potential

to
result

in
m

ultiple
adm

inistrative

proceedings
and

appeals.
If

the
O

rder
of

R
em

and
is

allow
ed

to
stand,

then
tw

o

opposite
decisions

of
the

E
IB

concerning
R

ule
100

could
be

on
appeal

at
sam

e

tim
e.

T
he

first
w

ould
be

PN
M

’s
appeal

of
the

form
er

E
IB

’s
decision

to
adopt

of

R
ule

100;
the

second
w

ould
be

N
ew

E
nergy

E
conom

y’s
appeal

of
the

new
ly-

appointed
E

IB
’s

decision
to

repeal
the

R
ule.

T
his

second
appeal

w
ould

involve
the

M
O

T
IO

N
ro

V
A

C
A

T
E

—
Page

1 S



sam
e

issues
as

the
first,

except
that

N
ew

E
nergy

E
conom

y
w

ould
also

argue
that

the
settlem

ent
agreem

ent
betw

een
the

new
ly-appointed

E1B
and

PN
M

(and
the

other
regulated

entities)
m

anifests
predeterm

ination
and

renders
E

IB
incapable

of

m
aking

a
fair,

rational
and

unbiased
decision.

M
oreover,

using
the

O
rder

of

R
em

and
as

an
exam

ple,
the

parties
in

these
appeals

could
seek

sim
ilar

“tem
porary

rem
ands”

if
the

com
position

of
the

E
IB

shifts
in

their
favor

during
the

pending

appeals.
Such

an
irregular

and
unpredictable

process
has

no
basis

in
law

or
equity,

and
therefore,

the
O

rder
of

R
em

and
m

ust
be

vacated.

C
O

N
C

L
U

S
IO

N

T
he

C
ourt of

A
ppeals’

O
rder

of
R

em
and

m
ust

be
vacated.

T
he

sole
basis

of

the
O

rder
is

an
agreem

ent
betw

een
P

N
M

and
E

IB
,

w
ho

are
in

collusion
to

defeat

R
ule

100.
T

he
O

rder
of

R
em

and
is

inconsistent
w

ith
this

C
ourt’s

pending

jurisdiction
over

N
ew

E
nergy

E
conom

y’s
Petition

for
W

rit,
it

is
inconsistent

w
ith

the
S

eparation
of

Pow
ers

D
octrine,

and
it sets

in
m

otion
an

irregular
and

m
anifestly

unjust
review

process
that

has
no

basis
in

law
or

equity.

W
H

E
R

E
F

O
R

E
,

N
ew

E
nergy

E
conom

y
respectfully

requests
that

this
C

ourt

vacate
the

C
ourt

of
A

ppeals’
O

rder
of

R
em

and,
order

the
C

ourt
of

A
ppeals

to

allow
N

ew
E

nergy
E

conom
y

to
becom

e
an

appellee
in

PN
M

’s
pending

appeal,
and

to
aw

ard
such

other
relief

as
this

C
ourt

m
ay

deem
appropriate.

M
O

T
IO

N
T

O
V

A
C

A
T

E
P

age
16



R
espectfully

subm
itted:

N
E

W
M

E
X

IC
O

E
N

V
IR

O
N

M
E

N
T

A
L

L
A

W
C

E
N

1
E

R

.,

C
.....

R
.

B
ruce

F
rederick

D
ouglas

M
eiklejohn

1405
L

uisa
Street,

Ste.
5

S
anta

Fe,
N

M
87505

(505)
989-9022

bfrederick@
nm

elc.org

A
ttorneys

for
P

etitioner
N

ew
E

nergy
E

conom
y,

Inc.

C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E

I certify
that

I
caused

a
copy

of
the

foregoing
paper

to
hand-delivered

to
the

G
ina

M
aestas

(C
hief C

lerk,
C

ourt
of

A
ppeals)

at
the

S
uprem

e
C

ourt
B

uilding,
237

D
on

G
aspar

A
ve.,

Santa
Fe,

N
M

87501,
and

to
be

em
ailed

and
m

ailed,
first

class,
to

the
R

ichard
L.

A
lvidrez,

M
iller

S
tratvert

PA
,

P.O
.

B
ox

25687,
A

lbuquerque,
N

M
87125-0687

(counsel
for

appellant),
and

S
tephen

A
.

V
igil,

O
ffice

of
the

A
ttorney

G
eneral,

P.O
.

B
ox

1508,
S

anta
Fe,

N
M

87504-1508
(counsel

for
appellee)

on
the

2
0

t
h

D
ay

of
June,

2011.

R
.

B
ruce

F
rederick

M
O

T
IO

N
T

O
V

A
C

A
T

E
Page

.17



)

‘

IN
T

H
E

C
O

U
R

T
O

F
A

P
P

E
A

L
S

O
F

T
H

E
S

T
A

T
E

O
F

N
E

W
M

E
X

IC
O

JUL
13

£11

P
U

B
L

IC
S

E
R

V
IC

E
C

O
M

P
A

N
Y

O
F

N
E

W
M

E
X

IC
O

,

A
ppellant,

vs.
N

o.
31,020

E
IB

08.19(R
)

N
E

W
M

E
X

IC
O

E
N

V
IR

O
N

M
E

N
T

A
L

IM
P

R
O

V
E

M
E

N
T

B
O

A
R

D
,

A
ppellee.

JO
IN

T
M

O
T

IO
N

F
O

R
A

180-D
A

Y
R

E
M

A
N

D
T

O
N

E
W

M
E

X
IC

O
E

N
V

IR
O

N
M

E
N

T
A

L
IM

P
R

O
V

E
M

E
N

T
B

O
A

R
D

F
O

R
F

U
R

T
H

E
R

P
R

O
C

E
E

D
IN

G
S

A
N

D
F

O
R

S
T

A
Y

O
F

A
P

P
E

L
L

A
T

E
P

R
O

C
E

E
D

IN
G

S

T
he

parties,
appellant

Public
Service

C
om

pany
of

N
ew

M
exico

(“PN
M

”)

and
appellee

N
ew

M
exico

E
nvironm

ental
[m

provem
ent

B
oard

(“B
oard”),

having

participated
(along

w
ith

appellants
in

other
related

appeals)
in

a
C

ourt-sanctioned

m
ediation

of
the

above-referenced
m

atter,
and

having
agreed

to
a

180-day
rem

and

period
to

the
B

oard
ftr

further
proceedings,

jointly
m

ove
for

such
rem

and
and

a

stay
of

proceedings
in

the
above-captioned

appeal.
A

s
grounds

for
this

m
otion,

the

parties
stipulate

as
follow

s:

T
he

parties
agree

that
further

proceedings
before

the
B

oard
m

ay

ttachm
ent

L
A



resolve
this

appeal.
T

he
parties

therefore
request

that
the

rem
and

period
be

for
180

days
from

the
date

on
w

hich
the

C
ourt

grants
this

m
otion.

2.
V

esting
jurisdiction

in
the

B
oard

w
ill

allow
further

proceedings

perm
itted

under
the

B
oard’s

procedures
that

m
ay

cause
the

issues
in

this
appeal

to

becom
e

m
oot

and
this

appeal
to

be
dism

issed.

3.
U

pon
com

pletion
of

applicable
B

oard
actions

and
proceedings,

or
at

the
end

of
the

180-day
rem

and
period,

w
hichever

first
occurs,

the
parties

w
ill

report
to

the
A

ppellate
M

ediator
advising

him
of,

am
ong

other
things:

(a)
the

current
status

of
the

B
oard’s

actions
and

proceedings;
and/or

(b)
w

hether
an

extension
of

the
rem

and
period

is
necessary

and,
if

so,
for

w
hat

additional
period

of
tim

e.
PN

M
,

as
the

appellant,
m

ay
at

any
tim

e
request

to
have

its
appeal

reinstated
on

the
C

ourt’s
docket

for
decision

or
to

be
dism

issed.

4.
T

he
parties

request
that,

during
the

period
of

the
rem

and,
all

appellate

proceedings
continue

to
be

stayed,
including

the
preparation

or
tiling

of
the

transcriptof
proceedings

and
the

record
proper.

W
H

E
R

E
F

O
R

E
,

the
parties

request
that

this
C

ourt
rem

and
this

m
atter

to
the

B
oard

for
I80

days
for

further
actions

and
proceedings,

stay
this

m
atter

and
for

such
other

relief
as

described
in

this
m

otion.



1

R
espectfully

subm
itted,

PU
B

L
IC

S
E

R
V

iC
E

C
O

M
P

A
N

Y
O

F
N

E
W

M
E

X
IC

O

P
atrick

V
.

A
podaca,

Sr.
V

ice
P

resident,
G

eneral
C

ounsel
&

S
ecretary

C
arol

G
raebner,

D
eputy

G
eneral

C
ounsel

A
lvarado

Square,
M

S
0806

A
lbuquerque,

N
ew

M
exico

87158
T

elephone:
(505)

241-2700

and

M
IL

L
E

R
S

T
R

A
T

V
E

R
T

P.A
.

B
y
:

_
_
_
_
_
_
_
_

R
obert

K
.

C
lark

R
ichard

L.
A

lvidrez
P.O

.
B

ox
25687

A
lbuquerque,

N
M

87
125-0687

T
elephone

(505)
842-1950

A
ttorneys

for
A

ppellant
Public

S
ervice

C
om

pany
of

N
ew

M
exico

E
N

V
IR

O
N

M
E

N
T

A
L

IM
P

R
O

V
E

M
E

N
T

B
O

A
R

D

B
y
:

_
_
_
_

_
_
_
_
_
_
_
_
_
—

Stephen
A

.
V

igil.
A

sst.
A

tty.
G

eneral
N

M
A

ttorney
G

eneral’s
O

ffice
P.O

.
B

ox
1508

Santa
Fe,

N
ew

M
exico

87504-1508

3



C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E

T
his

w
ill

certify
that

a
copy

of
the

Joint
M

otion
for

a
ISO

-day
R

em
and

to

e
w

M
exico

E
nvironm

ental
Im

provem
ent

B
oard

for
F

urther
P

roceedings
and

For

Stay
of

A
ppellate

P
roceedings

w
as

served
by

regular
m

ail
or

by
electronic

m
ail

on

this
d
a
y

of
July,

2011
on

the
follow

ing
persons:

Stephen
A

.
V

igiL
A

sst.
A

tty.
G

eneral
N

M
A

ttorney
G

eneral’s
O

ffice
P.O

.
B

ox
1508

Satita
Fe.

N
ew

M
exico

87504-1508
vigiI

n
rn

a
.g

o
v

R
eprese,iiing

the
E

nvironm
em

al
(lnprm

’em
ent

B
oard

R
obert

.C
lark

\‘ProIaw
iPruC

1ientO
O

O
O

O
3-O

438Q
\Pleadings\9

I5590.doc



t
IN

T
H

E
C

O
U

R
T

O
F

A
P

P
E

A
L

S
O

F
T

H
E

S
T

A
T

E
O

F
N

E
W

M
E

X
IC

O

2
P

U
B

L
IC

S
E

R
V

IC
E

C
O

M
P

A
N

Y

3
O

F
N

E
W

M
E

X
IC

O
,

4
A

ppellant,
.

s
vs.

N
o. 31,029

s
E

IB
O

8-19(R
)

7
N

E
W

M
E

X
IC

O
E

N
V

IR
O

N
M

E
N

T
A

L

S
IM

P
R

O
V

E
M

E
N

T
B

O
A

R
D

,
L

E
D

9
JU

L
19Z

Q
U

1
0

A
ppellee.

i
i

IN
T

H
E

M
A

T
T

E
R

O
F

T
H

E
P

E
T

IT
IO

N
T

O

1
2

A
D

O
P

T
N

E
W

R
E

G
U

L
A

T
IO

N
S

W
IT

H
IN

1
3

20.2
N

M
A

C
,

S
T

A
T

E
W

ID
E

A
IR

Q
U

A
L

IT
Y

1
4

R
E

G
U

L
A

T
IO

N
S

,
T

O
R

E
Q

U
IR

E
G

R
E

E
N

H
O

U
S

E

is
G

A
S

E
M

IS
S

IO
N

S
R

E
D

U
C

T
IO

N
S

.

1
6

O
R

D
E

R
O

F
R

E
M

A
N

D

1
7

T
his

m
atter

cam
e

before
the

C
ourton

the
joint

m
otion

o
f

El
Paso

E
lectric

1
8

C
om

pany
and

the
N

ew
M

exico
E

nvironm
ental

E
m

provem
ent B

oard
for

rem
and

1
9

to
the

B
oard

for
further

proceedings.

2
0

ft
is

hereby
O

R
D

E
R

E
D

that
this

m
atter

is
rem

anded
to

the
N

ew
M

exico

22.
E

nvironm
ental

[m
provem

entB
oard

for
180

days,
T

he
appeal

proceedings
shall

2
2

be
stayed

pending
the

rem
and.

T
he

parties
shall

report
to

the
A

ppellate

2
3

M
ediator

in
accordance

w
ith

paragraph
three

of
their

m
otion.

M
IC

hA
E

L
I).B

U
S

T
A

M
A

N
T

E
,Judge

F
A

ttachm
ent


