
IN THE COURT OF APPEALS OF THE STATE OF NEW MEXICO

PUBLIC SERVICE COMPANY
OF NEW MEXICO.

Appellant,

vs. Case No. 31,902

NEW MEXICO ENVIRONMENTAL
IMPROVEMENT BOARD,

Appellee.

MOTION FOR LEAVE TO INTERVENE AS APPELLEE

New Energy Economy, Inc. (“NEE’), by and through its attorneys, New

Mexico Environmental Law Center, respectfully requests leave to intervene in this

appeal as a co-appellee. The grounds for this Motion are as follows:

Introduction

I. In this appeal, Public Service Company of New Mexico (“PNM”)

seeks to overturn the decision of the New Mexico Environmental Improvement

Board (“the Board”) to adopt regulations governing greenhouse gas emissions.

The Board adopted the regulation (“Rule 350”), codified at § 20.2.350 NMAC,” on

November 2, 2010, pursuant to its authority under the New Mexico Environmental

Improvement Act (“EIA”) (NMSA 1978, § 74-i-i et seq.) and the New Mexico

Air Quality Control Act (“AQCA”) (NMSA 1978, § 74-2-1 et seq.). § 20.2.350.3

NMAC, see also [Ehabit 1 at 6 (Board’s Order and Statement of Reasons tor Rule



350)]. The purpose of Rule 350 is to mitigate New Mexico s contribution to global

climate change by requiring certain large stationary sources to reduce their carbon

dioxide emissions. See generally § 20.2,350; [Exhibit 1].

2. Under the standard of review in this appeal:

[The] court of appeals shall set aside the action only if found to
be:

(1) arbitrary, capricious or an abuse of discretion;
(2) not supported by substantial evidence in the record; or
(3) otherwise not in accordance with law.

NMSA 1978, § 74-1-9(J) (1985); NMSA 1978, § 74-2-9(C) (1992). Based on

PNM’s arguments in the administrative proceeding below and in multiple

proceedings relating to another greenhouse gas rule, codified at § 20.2.100 (“Rule

100),1 PNM will likely argue all three statutory grounds for reversal.

ARGUMENT

3. Although not controlling in this Court, Rule 1-024 NMRA provides

useful guidance relating to intervention. Rule 1-024 allows for both “intervention

as of right” and “permissive intervention” in district court cases, as follows:

A. Intervention as of Right. Upon timely application anyone
shall be permitted to intervene in an action: ... (2) when the
applicant claims an interest relating to the ... transaction which
is the subject of the action and the applicant is so situated that

The Board adopted Rule 100 on December 6. 2010, a month after it adopted Rule 350. As
explained below, NEE also seeks to intervene in PNM’s pending appeal of Rule 100, PNM v.
NM Environmental Improvement Board. No. 31,020. [Exhibit 2J
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the dispsition of the acflon may as a practical matter impair or
impede the applicant’s ability to protect that interest, unless the
applicant’s interest is adequately represented by existing parttes.

B. Permissive Intervention. Upon timely application anyone
may be pcimitted to inter ene in an action (2) ‘ hen an
applicant’s claim or defense and the main action have a question
of law or fact in common.

Rule 1-024 NMRA. “In general, [courtsj construe Rule 24(a) liberally in favor of

potential intervenors.” Southwest Ctr. for Biological Diversity v. Berg, 268 F.3d

810, 818 (9th Cir. Cal. 2001).

4. NEE should be allowed to intervene in this appeal “as of rightg”

because it has a substantial interest in Rule 35O which it cannot adequately

protect unless the Court grants intervention. Although NEE was not a party to

the proceeding below, it has a substantial interest in Rule 350 and the outcome of

this appeal. NEE was the architect of a similar greenhouse gas regulation, Rule

100, which was pending and adopted by the Board the same time as Rule 350 and

which is currently also on appeal in this Court. See, e.g., PNM v. NM

Environmental Improvement Board, NO. 31,020. As set forth in NEE’s Motion

for Leave to Intervene in PNM’s appeal of Rule 100. which is attached hereto as

Exhibit 2 and incorporated herein, NEE successfully petitioned the Board to adopt

Rule 100 and defended the Rule in multiple forums—in the proceeding before the

Board, in the Fifth Judicial District, in the New Mexico Supreme Court, and in the

New Mexico Legislature. New Energy Economy v. Shoobridge eta!., 2010
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NMSC 49, ¶2, 243 R3d 746 (issuing writ ordering district judge to dissolve

injunction and dismiss case filed by PNM, thus allowing Board’s Rule 100

proceeding to continue); New Energy Economy v. Martinez et a!., 2011 NMSC 6

(issuing writ of mandamus requiring publication of Rule 100); [Exhibit 2 at 35].

NEE seeks to intervene in the instant appeal to protect its interest in Rule 100,

which has the same purpose as Rule 350 and which is similar to Rule 350 in many

respects. f. 20.2.100 NMAC with 20.2.350 NMAC. The Rules cross-reference

each other. They are dependant on the same statutes and based on much of the

same evidence. [Cf. Exhibit 1 with Exhibit 3 (excerpts from Statement of

Reasons for Rule 100)]. Accordingly, as set out in detail below, NEE should be

allowed to intervene in this appeal “as of right.” . Rule 1-024(A) (2) NMRA

(allowing intervention as of right in district court cases).

a. Because many (if not most) of PNM’s arguments against Rule

350 in the instant appeal will be the same as those it has made against Rule 100,

“disposition of [the instant appeal] may as a practical matter impair or impede

[NEE’sl ability to protect” Rule 100.2 Rule 1-024(A) (2) NMRA. For the same

reason. NEE’s defense of Rule 100 and the defense of Rule 350 “have [multiple]

question[s] of law or fact in common.” Rule 1-024(B) (2) NMRA.

2 The Rule 100 Appeals should not be consolidated with the Rule 350 Appeals, since they arise
from different proceedings and are substantively different in key respects. However, legal and
factual issues applying to both Rules could be consolidated for the limited purpose of briefing
and argument.
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b. For example, PNM has asserted in numerous forums that the

Board cannot regulate greenhouse gas emissions under the AQCA. as a matter of

law, unless it first adopts an ambient air quality standard for the regulated

greenhouse gases. Although this legal argument ultimately lacks merit, it

theoretically applies equally to Rule 100 and to Rule 350, because neither Rule

includes an ambient air quality standard. PNM also asserts, as a matter of law,

that any state regulation of greenhouse gas emissions violates the AQCA, which

prohibits the Board from adopting “standards of performance for sources” that are

“more stringent ... [thani required by federal standards of performance.” See

NMSA 1978, § 74-2-5(C) (2). This argument also lacks merit, but PNM will

nevertheless assert it against both Rule 100 and Rule 350. In addition, the Board

relied on much of the same evidence in adopting Rule 100 and Rule 350 [çf.

Exhibit 1 with Exhibit 31, including the same climate expert (Dr. Gutzler) and

many of the same technical exhibits, and PNM will likely argue that neither Rule is

supported by substantial evidence.

c. Rule 100 and Rule 350 both require certain polluting sources to

reduce greenhouse gas emissions over time in order to mitigate New Mexico’s

contribution to global climate change. See generally Parts 20.2.100 & 20.2.350

NMAC. However, each Rule references the other and include express provisions

to prevent “dual” regulation of covered sources. Thus:
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This [Rule 3501 suspends [Rule 1001 when the sum of initial cap
year capped emissions of jurisdictions located in the United States
and approved under 20.1350.206 NMAC represent at least 100
million metric tons C02e. and for so long as this regulation is in
full force and effect and is not stayed. [ 20.2.350.14 NMAC]

This [Rule 350] and [Rule 100] shall sunset if a greenhouse gas
cap-and-trade program that is at least as effective as this part in
reducing cap emissions and established by the federal government
becomes effective. [ 20.2.350.15 NMAC]

January 1, 2013 [is the effective date of Rule 100], or six months
after [Rule 3501 is no longer in force, whichever date is later. [
20.2.100.5 NMAC]

As a practical matter, Rule 100 and Rule 350 are part of a single program aimed at

reducing greenhouse gas emissions in New Mexico for the purpose of mitigating

New Mexico’s contribution to climate change. The Board adopted each Rule with

the other in mind at virtually the same time and pursuant to the same authority.

Accordingly, for the same reasons that NEE should be granted intervention in

PNM’s appeal of Rule 100 [Exhibit 2], NEE should also be allowed to intervene in

the instant appeal. It is only through intervention that NEE can adequately protect

its particularized interest in Rule 100 as well as its general interest in climate

change and New Mexico’s greenhouse gas reduction program.

5. NEE should be allowed to intervene in this appeal “as of right,”

because no existing party adequately represents NEE’s interests. As set out

below, the Board will not adequately represent NEE’s interests in this appeal. .
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Rule 1O24(A) (2) NMRA (providing for intervention “as of right ... unless the

appIicants interest is adequately represented by existing parties”).

a. Governor Martinez has publicly expressed hostility towards the

Board’s regulation of greenhouse gas emissions as well as skepticism regarding the

cause and reality of climate change. Immediately upon taking office, the Governor

fired all of the Board members who adopted Rule 350 and other greenhouse gas

regulations, citing the adoption of these Rules as grounds for immediate dismissal.

[Exhibit 4 (New Mexico Governor Loses Bid to Overturn Greenhouse Gas Cap,

Environment News Service (Jan. 26, 201 1)]. Governor Martinez, moreover,

attempted to stop Rule 100 from going into effect by preventing its publication in

the state register, which prompted NEE to petition the Supreme Court for a writ of

mandamus to compel publication in accordance with law. New Energy Economy

v. Martinez et al., 2011 NMSC 6; [Exhibit 5 (Felicity Barringer, “2 Environment

Rules Halted in New Mexico,” New York Times (Jan. 6, 2011)]. The Governor has

since appointed new Board members who share her hostility toward regulation of

greenhouse gases and general skepticism regarding climate science.

b. PNM summarizes Governor Martinez’ and the Board’s

opposition to Rule 350 and other greenhouse gas regulations, as follows:

Governor Martinez has indicated that she does not support
[Rule] 100 and is actively considering avenues to secure the
repeal or otherwise prevent the implementation of that rule and
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other related rules, including the Board’s adoption of [Rule 350},
the “Greenhouse Gas Cap and Trade.

Second, the Governor is responsible for appointing members of
the Board. On January 4, 2011, Governor Martinez announced
her removal of the entire Board. She has subsequently
appointed replacement Board members, whose nominations are
subject to Senate confirmation. PNM believes that a possible
resolution of this matter may be achieved with the new Board.

PNM ‘s Motion for Extension of Time to File Docketing Statement at 2 ¶4 & 3 ¶ 7

(emphasis added).

c. In a related appeal, the Independent Petroleum Association of

New Mexico (“IPANM”) further describes the Governor’s hostility towards Rule

350 and the Board’s openness to negotiating a “resolution” through an “emergency

rulemaking”:

Governor Martinez has indicated that she does not support [Rule
1001 and is actively working with IPANM to consider avenues
to secure the repeal [orj otherwise prevent the implementation of
this rule and other related rules.

As a first step, the new administration has issued Executive
Order 2011-001, forming a “Small Business Friendly Task
Force” and suspending pending regulations during a ninety-day
review period.

Our Independent Petroleum Association of New Mexico
Executive Director and attorney, Karin Foster, has been
appointed by the Secretary-designate of the Economic
Development to serve on the Governor’s small business
taskforce. As a member of that Taskforce, she is preparing a
report for the Governor recommending the reversal or revision
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of several rules and regulations.... [T]he reversal of the GHG
rules, specifically [Rulel 100 ... and [Rulej 350, will be the top
priority recommendation in the Taskforce report. due April 1.
2011.

Moreover, the Governor recently terminated all members of the
Board and has appointed an entirely new Board. IPANM

believes that a possible resolution of this matter could be
negotiated with the new Board wit/i an emergency rulemaking.

Motion for Extension of Time to File Docketing Statement ¶9[ 4-5, 7-9 (Feb. 22,

2011). filed in Indep. Petroleum Ass’n of N.M. v. N.M. Envtl. Improvement Bd.,

No, 31016 (N.M. Ct. App.) (emphasis added).

d. Although the Attorney General has represented the Board in

some of the judicial and administrative proceedings referenced above, the Attorney

General has never represented NEE nor duplicated NEE’s efforts to defend Rule

100 or any other greenhouse gas regulation. For example, unlike NEE, the

Attorney General in the Shoobridge case did not seek dismissal of the improper

district court case or otherwise contest the jurisdiction of the district court, but

instead merely sought dissolution of the preliminary injunction. The Supreme

Court ultimately agreed with NEE that the district court case should be dismissed

entirely. In the Martinez case, the Attorney General declined to take any position

at all as to whether Rule 100 should be published as manifestly required by the

State Rules Act. 2011 NMSC 6, ¶ 8. And finally, NEE maintains and has argued

extensively that the Board can regulate greenhouse gas emissions independently of
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the AQCA pursuant to its authority to mitigate nuisances under the EIA. NMSA

1978. § 74-I -8(A) (7) (authorizing the Board to abate nuisances); Connectjçt

v .Arn. Elec. Power Co.. 582 F.3d 309 (2d Cir. N.Y. 2009) (holding that plaintiffs’

claims relating to climate change stated a public nuisance claim). The Board has

never made this argument.

e. Finally, as the architect and longstanding advocate of Rule 100,

NEE has demonstrated a “personal interest” in both Rule 100 and Rule 350, and

the Board will not adequately protect this interest. Forest Conservation

Council v. United States Forest Serv., 66 F.3d 1489, 1499 (9th Cir. 1995)

(“Inadequate representation is most likely to be found when the applicant asserts a

personal interest that does not belong to the general public”) (quoting 3B Moore’s

Federal Practice, Par. 24.07[41 at 24-78 (2d ed. 1995)). Indeed, the statements of

PNM, IPANM and the Governor make it more than merely possible that the Board

will not adequately represent and protect NEE’s interest in Rule 100 and Rule

350—it is virtually certain that it will not. $ WildEarth Guardians v. United

States Forest Serv., 573 F.3d 992, 996 (10th Cir. Cob. 2009) (intervenor “need

only show the possibility of inadequate representation”) (emphasis added).

Accordingly, NEE should be allowed to intervene in this appeal “as of right.”

6. NEE’s intervention in this appeal is timely and will not cause

delay or prejudice any party. NEE’s intervention at this early stage will not
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delay resolution of this appeal or prejudice any party. PNM has not yet filed a

docketing statement and it seeks an extension of time in which to do so. Moreover,

the Assistant Attorney General who represents the Board in this appeal asked that

NEE delay filing this Motion until after the Board met on April 4th to, among other

things. consider whether to oppose NEE’s Motion.

7. This motion is opposed: PNM and the Board are aligned in their

opposition to this Motion.

8. Related Appeals: PNM and several other parties have filed multiple

separate appeals of both Rule 100 and Rule 350. NEE Motion for Leave to

Intervene in PNM v. Environmental Improvement Board, No. 31,020 (identifying

six pending appeals of Rule 100) [Exhibit 2 ¶ 8]; City of Farmington and

Farmington Electrical Utility System v. EIB (Case No. 30,897) (appeal of Rule

350); Independent Petroleum Association of New Mexico (Case No. 30,907)

(same); New Mexico Oil and Gas Association (Case No. 30,952) (same); El Paso

Electric Company (Case No. 30, 908) (same); Tn-State Generation and

Transmission (Case No. 30,899) (same); Southwest Public Service Company (Case

No. 30,90l)(same). Each of the foregoing appellants was served with this

Motion; each has asked the Court in their respective appeals to extend the time in

which to file docketing statements.
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WHEREFORE, NEE respectfully requests the Court to permit it to intervene

in this appeal.

Respectfully submitted:

NEW MEXICO ENVIRONMENTAL
LAW CENTER

I

By: ( -J
Bruce Frederick
Douglas Meiklejohn
Eric Jantz
Jon Block
1405 Luisa Street, Ste. 5
Santa Fe, NM 87505
(505) 989-9022 (tel.)
(505 989-3769 (fax)
bfrederick@nmelc.org

Attorneys for New Energy Economy,
Inc.
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CERTIFICATE OF SERVICE: I certity that I caused a copy of the foregoing paper to b mailed, first class, to the
paqies’ ayorney shosn below) and also emailed to the persons identified below on th da of

2011.

_-

Frederick

r Stephen A. VigilJOtTice of the Attorney GeneraliP.O. Richard L. AisidreziMiller Stratvert PA/P.O. Box 25687
Box 1508/Santa Fe, NM 87504-1508 Albuquerque, NM 87125-0687

Attorney for Em ironmental lmprm ement Board Attorneys for Public Sen ice C’ornpam of New Mexico
and Southwestern Public Sen ice Compan

Sunny Nixon/Rodey Law Firm/P.O. Box I 357/Santa Fe, Karin V. Foster/Chatham Partners, lnc./5805 Mariola
NM 87504 Place, NE/Albuquerque, NM 871 1 I

Attorney for City of Farmington & Farmingron Elec. Attorney for Independent Petroleum Producers Ass ‘n of
Utility System New Mexico
Eric Groten/Vinson & Elkins LLP/2801 Via Fortuna. Louis Rose/Montgomery & Andres/P.O. Box 2307
Suite 100/Austin, TX 78746 Santa Fe, NM 87504

Attorney for El Paso Electric C’o. Attorney for NM Oil and Gas Association
Allison D. Wood/Hunton & Williams/1900 K Street,
NW Washington. DC 20006

A ttornev for Tn-State Generation and Transmission
Assoc.
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STATE OF NEW MEXICO
BEFORE THE ENVIRONMENTAL IMPROVEMENT BOARD

IN THE MATTER OF PROPOSED NEW REGULATION,
20.2.350 NMAC — Greenhouse Gas cap and Trade Prov,sioizs Ne. FIB 10 O4 (R)

ORDER & STATEMENT OF REASONS FOR ADOPTION OF REGULATIONS

This matter comes before the New Mexico Environmental Improvement Board (“Board”)

upon a petition filed by the New Mexico Environment Department (“NMED” or Petitioner”).

proposing new regulation 20.2.350 NMAC — Greenhouse Gas Cap and Trade Provisions. A

public hearing was convened in Santa Fe, New Mexico on September 20, 2010 and continuing

through September 30, 2010. The Board heard technical testimony from Petitioner and other

interested parties and admitted exhibits into the record. On November 2, 2010, the Board having

familiarized itself with the record and the transcript of the proceedings, deliberated and adopted

the proposed new regulations with one amendment by an affirmative vote of 4 to 3 for the

reasons that follow:

PROCEDURAL HISTORY

1, The Department filed its petition for the proposed rule on June 4, 2010. PL 1.

2. On June 18, 2010, the New Mexico Oil and Gas Association (“NMOGA”), the

City of Farmington and the Public Service Company of New Mexico (“PNM”)i Southwestern

Public Service Company (SPS”) filed responses in opposition to the Petition. PL 5, 7, & 8.

3. On June 21, 2010, El Paso Electric Company filed a response in opposition to the

Petition, PL 10.

EXHIBIT



3. )n J ue 2 I.e 1)erartment lie i i \ t’n to Set Sheduic ud \ien lie irmt

)tcer, PT 11.

5.. On June 21. 2) 10. the Deparirnet fled a Nouce of Rule Re\ ins. PL 0.

6 on June 21 • .010 a u rtn ot the B ard otcd to et tile Dep’irtnlcnt s Petition

icr cr1

7. On June 22. 2010, the Board issued an Order scheduling the hearing for

September 20. 2010. setting due dates for technical testimony and designating Ms. Felicia Orth

as Hearing Otlicer. PL 12.

8. On July 16, 2010, the Department filed its direct testimony. PL 18.

9. On August 12, 2010. NMOGA flied a Motion to Stay Proceedings and an

E’pedited Motion to Amend Scheduling Order, PL 29a & 29b.

10. On August 16, 2010. other parties filed responsive testimony. PL 30-33, 35-40.

11. On August 27. 2010 the Department filed a Consolidated Response to NMOGA’s

Motions to Stay and Amend Scheduling Order. PL 43.

12. On August 30. 2010, the Department filed a Motion for Procedural Order. PL 52.

13. On August 30, 2010, the Department filed rebuttal testimony, as well as a revised

rule reflecting changes made in response to the testimony of other parties. PL 51. Four other

parties also filed rebuttal testimony. PL 47-50.

14. On September 7. 2010, NMOG\, El Paso Electric, PNM . SPS. Farmingron,

Farrniagton Electrtc Ltilitv Sy.tem (“FEUS”u the New Mexico Gas Cumpanv, (irupo Cemeiitos

de Chihuahua (“GCC”) and Tn-Slate filed a joint response in opposition to the Department’s

Mction for Procedural Order. PL. 57



15. On September 7,2010, the Department filed its Notice of Filing of Affidavits of

Publication. PL 55.

16. On September 8, 2010, the Coalition of ArizonaiNew Mexico Counties

(“Coalition”) filed a response to the Departments Motion for Procedural Order. PL 61.

17. On September 8, 2010 the Department filed a Motion to Consolidate Entries of

Appearance filed by FEUS. PL 58.

18. On September 8, 2010, the Department filed a Motion to Strike Testimony ot”

William Balgord. PL 59.

19. On September 10, 2010, the Department filed a Motion to Strike Testimony of

Doug Roark and a Motion to Strike Testimony of James Taylor. PL 62 — 63.

20. On September 13, 2010, the Coalition filed a Response to Motion to Strike

Testimony of William Balgord. PL 65.

21. On September 13, 2010, the Hearing Officer issued an Order on Motion for

Procedural Order. PL 66.

22. On September 16, 2010, the Department filed a reply in support of its motion to

strike testimony of E3algord and a Reply in Support of Motion to Consolidate Entries of

Appearance filed by FEUS. PL. 73 74.

23. On September 16, 2010, NMOGA filed a Reply in Support of Motion to Stay

Proceedings and Amend Scheduling Order. PL. 75 - 76.

24. On September 16, 2010, 0CC filed a Response to Motion to Strike Testimony of

Doug Roark. PL 77.

25. On September 17, 2010 NMED filed a Reply in support of its motion to strike

testimony of Roark. PL 78.



26. At the start of the hearing on September 20. 2010, the Department submitted a

revised rule reflecting nonsubstantie changes. NMED Hearing Exhibit 1.

27, At the start of the hearing on September 20, 2010, the Hearing Officer

recommended denying NMOGA’s Motion for Stay and Motion to Amend Procedural Order.

The Board voted to affirm the Hearing Officer’s recommendation denying the two Motions. Tr,

14:16— 16:2.

28. At the start of the hearing on September 20, 2010 the Hearing Officer

recommended denying NMED’s Motion to Consolidate Entries of Appearance by FEUS. Tr.

17:21. The Chair agreed. Tr. 17:25.

29. At the start of the hearing on September 20, 2010, the Hearing Officer

recommended denying NMED’s Motion on Doug Roark. Tr. 19:14. There was no opposition

from the Board.

30. At the start of the hearing on September 20, 2010, the Hearing Officer

recommended granting NMED’s Motion on Dr. Balgord Tr. 20:1 — 9. Board member Green

expressed concern with the recommendation. Dr. Balgord’s testimony was ultimately excluded.

Tr. 24:12.

31. At the start of the hearing on September 20, 2010, the Hearing Officer

recommended granting NMED’s Motion on Taylor. Tr. 26:17. The Board expressed no

opposition to this decision.

32. On September 21, 2010, Tn-State tiled an Objection to NMEDs Notices of

Compliance with Small Business Regulatory Relief Act, PL 79.

33. On September 22, 2010, NMED submitted a Notice of Withdrawal of Portion of

Rebuttal Testimony of Mark Fesmire. PL. 80
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34, On September 22, 2010 IPANM Karin Foster raised objections to NMED witness

Mark Fesmire’s testimony. Various Board members expressed concerns as well. After a short

recess the Department decided to withdraw Mr. Fesmire’s testimony. Tr. 891:1 1 — 901:9

35. On September 27, 2010, the Department moved to enter Mr. Fesmire’s testimony

as public comment. The Hearing Officer recommended granting the motion and the Board

agreed. Tr.2176:19—2181:10.

36. On September 27, 2010, El Paso Electric filed an Unopposed Motion to Admit

Testimony of William P. Patton. PL 81.

37. At the conclusion of the hearing, the Department submitted a revised rule

containing responsive changes in legislative format and then presented surrebuttal testimony in

support. NMED Hearing Exhibit 2. The changes reflected changes requested by Board members

and other parties.

38. The Department presented a clean version of the revised rule, with one exception

described below, identified as NMED Brief Exhibit I to its cLosing argument.

39. On October 6, 2010, the Hearing Officer issued an Order on Post Hearing

Procedures. PL 82.

40. On October 12, 2010, the Board Administrator issues a Notice of Transcript

Filing. PL 83.

41. On October 26. 2010, all parties filed closing arguments.

32. On November 2, 2010, the Board deliberated and voted 4 to 3 to adopt NMED’s

proposed regulation with one amendment.



STATUTORY AUTHORITY

L The Board is authorized by the Air Quality Control Act (“AQCA”) to adopt

regulations “to prevent or abate air pollution..within the geographic area of [itsj jurisdiction.”

NMSA 1978, § 742-5(B). “Air pollution” is defined as:

the emission, except emission that occur in nature, into the outdoor atmosphere of
one or more air contaminants in quantities and of a duration that may with
reasonable probability injure human health or animal or plant life as may
unreasonably interfere with the public welfare, visibility or the reasonable use of
property.

“Air contaminant” is defined as “any substance, including but not limited to any particulate

matter, fly ash, dust, fumes, gas, mist, smoke, vapor, micro-organisms, radioactive material, any

combination thereof or any decay or reaction product thereof.” NMSA 1978, § 74-2-2(A). This

definition is broad enough to include GHGs, including carbon dioxide, methane, nitrous oxides,

pertluorocarbons, hydrofluorocarbons, and sulfur hexafluoride. The Board relied on this section

to adopt regulations restricting GHG emissions from motor vehicles, 20.2.88 NMAC - Emission

Standards for New Motor Vehicles, and reporting rules for GHGs, 20.2.73 NMAC - Notices of

Intent and Emission Inventory Requirements, and 20.2.87 NMAC Greenhouse Gas Emissions

Reporting, as well as a cap-and-trade program, 20.2.81 - Western Backstop Sulfur Dioxide

Training Program. Tr. 1867, 11.1-17.

2. The U.S. Supreme Court has held, in the context of similar language in the federal

Clean Air Act, that greenhouse gases are “air pollutants” that should be regulated.

Massachusetts v. EPA, 127 S.Ct. 1438, 1460 (2007)(”The Clean Air Act’s sweeping definition of

‘air pollutant’ includes ‘any air pollution agent or combination of such agents, including any

physical, chemical substance or matter which is emitted into or otherwise enters the ambient

air...’ S7602(g)(emphasis added). On its face, the definition embraces all airborne compounds

6



of whatever tripe, and underscores that intent through the repeated use of the word any.’

Carbon dioxide, methane, nitrous oxide, and hydrofluorocarbons are without a doubt ‘physical

[and] chemical substance[sJ which [are] emitted into the ambient air.’”).

3. The Department presented substantial evidence at the hearing that GHGs

constitute ‘air pollution”. The emission of these air contaminants are warming the planet and

disrupting the climate, and their continued emission in any quantity and for any duration will

prolong and exacerbate the harm,

4. Section 13-2-5(E) of the AQCA requires the Board to consider several factors

before adopting a regulation. Specifically, the Board:

must give weight to all facts and circumstances deemed appropriate, including but
not limited to:

1) character and degree of injury to or interference with health, welfare,
visibility and property;

2) the public interest, including the social and economic value of the sources
and subjects of air contaminants; and

3) technical practicability and economic reasonableness of reducing or
eliminating air contaminants from the sources involved and previous
experience with equipment and methods available to control the air
contaminants involved.

5. Pursuant to section 74-2-9 of the AQCA, the Board’s decision was supported by

substantial evidence. Substantial evidence is evidence that a reasonable mind would recognize

as adequate to support the conclusions reached by a fact-finder. Wagner v. AGQ Consultants,

2005-NMAC-016, ¶85, 137 N.M. 734, 114 P.3d 1050; Regents of the Univ. oJ WM v.

Fed’n of Teachers, I 998-NMSC-020, ¶ 17, 125 N.M. 401, 962 P.2d 1236.

6. The Board is authorized by the AQCA to adopt the proposed rule, and this

authority is not affected by the Department’s previous efforts to clarii’ or expand that authority.
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PL 51 - Norton at 11, 11.1-18, 12, L7 - 13, 1.10. The Board’s inability to regulate some sources

does not negate its authority to implement a cap-and-trade program for the large number of

sources already regulated under the Act.

7. Administrative bodies are created by statute and must therefore find its authority

and jurisdiction conferred upon it either expressly or by necessary implication from the same

statutory authority. New Mexico EThc. Serv. Co. v, New Mexico Pub. Serv. Coinrn, 81 N.M.

683, 684 (1970). The Board’s authority to “prevent or abate air pollution” is broad enough to

implement a statewide GHG emission cap and trade program as it is a necessary implIcation

from that authority.

STATEMENT OF REASONS

The Board hereby adopts the Department’s Statement of Reasons filed with its Petition

(PU 1) and hereby makes the following additional findings:

A. CIIARATER AND DEGREE OF INJURY TO HEALTH, WELFARE,

VISIBILITY AND PROPERTY.

1. There is compelling evidence that climate change is real and continuing, and that

it is caused by anthropogenic emissions of GHGs. PL 18 - Gutzler at I -9; Tr. 49 - 56.

2. Current levels of GHGs in the atmosphere, coupled with new emissions, will

result in a rise in global temperatures between 3-7 degrees Celsius by the end of the century. PL

1 8 - Gutzler at 6, 11.3-15. These fundamental conclusions are supported by the vast majority of

climate scientists and every major scientific society in the United States, PL 18 - Gutzler at 2,

1.17 - 3, 1.22; PU 51 - Overpeck at 4, 1.1 - 5, 1.30; PL 51 - Norton at 2, 11.5-9.

3. EPA recently confirmed these conclusions after a thorough review of the

scientific evidence. Tr. 55, 11.1 8-24; PU 51 - Gutzler at Exhibit 2; PL 36 - Wehruin at 9. 11.12-17.
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4. Climate change caused by anthropogenic emissions of GHGs will hae a

particularly severe impact of the American Southwest, including New Mexico. PL 51 - Overpeck

at 7, 1.1 1 I, 1.6. The warming trends in this region are double the annual global average. PL 18 -

Gutzler at4, LI - 5, 1.10. Already, water supply and snowpack have diminished; major reservoirs

are drying out; soil moisture is dropping; vegetation death rates are increasing; and wildfires are

becoming more frequent and severe. PL 18 - Gutzler at 6, 1.17 - 9, 1.5, 2, 1.4, 14, Li I; PL 51 -

Overpeck at 7, 1.1 - 11, 1.6. These changes are consistent with the climate models, Tr. 2258-2259,

but are happening faster than predicted. Tr. 2265, 11.22 - 23, 2269, 11.12-16.

5. Climate change is causing adverse impacts to the public health, and these impacts

are expected to intensify in the coming years. PE 18 - Patz at 2, 11.3-21. Climate change is unlike

any other health threat because it affects multiple pathways. PL 18 - Patz at I, 1.30 - 2, 1.2

6. In the United States, climate change has caused an increase in deadly heatwaves,

exacerbated air pollution such as ozone which is especially dangerous for children with asthma,

caused an increase in pollen and allergies, and increased the rate of infectious diseases,

particularly those resulting from flood-affected sewage systems. PL 18 - Patz at 3, 1.7 - 5, 1.23.

7. Contrary evidence was presented by the Independent Petroleum Association of

New Mexico’s witness, Howard Maccabee, who testified that climate change may have positive

health benefits. PL. 37.

8. NMED witness, Jonathan Patz. a recognized public health expert and Nobel

laureate, testified that Maccabee misconstrued data, ignored other data, relied heavily on

unproven theories, and erroneously suggested that climate change and its impacts would be

incremental and therefore manageable from a public health perspective. PL 51 - Patz at 1, 1.14 -

5,1.13.



Climate chanie will have a serious adverse effect on other pollutants of concern

in New Mexico such as ozone. Climate change will exacerbate ozone pollution. P1 18- UhI at 1.

1.28 - 3, 1.21. Ozone, which is both a respiratory irritant and a factor in cardiopulmonary distress,

4il1 be a serious problem for the slate if the EPA tightens the applicable standards as expected in

the near future. The warming climate will exacerbate noncompliance in nonattainment areas and

make It more difficult to attain the applicable standards. A similar situation is expected for

particulate matter in southern New Mexico, as reduced soil moisture and more wildfires increase

the number and severity of exceedances of the applicable standards, Id

10. Tn-State witness Christy and Farmington witness Kappelrnann suggested that

“Climategate” - the publication of stolen emails written by a small number of climate scientists -

and a few errors in published reports undermined the conclusions of the Intergovernmental Panel

on Climate Change (“IPCC). However, several scientific bodies, including the National

Academy of Science and EPA, have thoroughly investigated the allegations and found no

evidence of scientific misconduct. Moreover, the emails - which were taken out of context - had

no meaningful impact on the fundamental conclusions regarding climate change. Tr. 2240, 1.12 -

2241, 1. 15; PL 51 - Gutzler at 15, 11.1-23, 27, 1.10 - 28, 1.12 & Exhibit 2; PL 51 - Overpeck at 2,

1.16 - 5, 1.7. In fact,

B. PUBLIC INTEREST

11. Climate change is expected to result in large economic costs, which for New

Mexico are estimated at $3.2 billion per year. or $3,330 per household in 2020, rising to $5,410

per household in 2040. PL 18- Norton at 16,11.5-Il.

12. Sandia National Laboratory recently analyzed the data and concluded that

between 2010 and 2050, climate change in New Mexico would result in the loss of $12.7 to
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$26.1 billion in Gross State Product (GSP”), 217,600 labor-years, and 8,300 residents who

migrate to less impacted states. PL 51 - Norton at 14, l[3-10.

13. Preventing or abating climate change will minimize harm to the state’s water

resources, PL 18 - Gutzler at 9, Li - 17, 1.6, and the public health of its citizens, PL 18 Patz at

6, 1.14 - 8. 1.20, and bring co-benefits for ozone and PM pollution. PL 18 - Norton at 16. 11. 13-21;

P1. 18 - Uhl at 3, 1.14-21, In fact, ORG reductions under the rule could contribute to

demonstrating compliance with federal ozone standards, averting more stringent requirements

for industrial sources in New Mexico. Jd

14. The Department’s proposed rule would have a small but significant effect on

climate change. PL 18 - Ely at 5, 11.13-21. The rule is limited to sources within the Board’s

jurisdiction in New Mexico, covering two-thirds of their emissions. P1. 51 - Norton at 4, 11.4-19.

The rule is anticipated to cover approximately 63 of the largest sources in the electrical

generation and oil and gas sectors, which represent 97 percent of the total emissions from Title V

sources in New Mexico. PL 18 - Schneider at 3-6; P1. 18 - Norton at 9, 11.18-20.

C. TECHNICAL PRACTICABILITY

15. The Department’s proposed rule provides sources with several compliance

options. P1. 18 - Sahu at 2, 11.9-13.

16. Aside from receiving free allowances for most emissions, sources can purchase

allowances and transfer allowances from other facilities owned by the same company. P1. 18 -

Weaverat6, 1.11 -7,1.14.

17. Sources also may use offsets to satisf’ up to 49 percent of their total emission

reduction obligation. PL 51 - Ely at 12, 1.5 - 13, 1.20; PL 51 - Weaver at 18, 11.11-23; NMED

Hearing Exhibit 3. This limit balances the benefit of offsets as a cost containment strategy with
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the encouragement of actual reductions at sources in New Mexico. Fr. l8’J4, 11.12 - 1895, 1.2.

These offsets can be obiained from approved jurisdictions and external trading programs. PL 51 -

Weaver at 17,1.13 19, [18.

18. The Department’s limit is more generous than RGGI, PL 51 -Litz at 3, 11.7-19, and

the failed federal legislation. hich would have allowed offsets up to 30 percent of the total

compliance obligation, but required a source to purchase all or a portion of its allowances at

auction. PL 51 - Ely at 13, 11.3-13, 15, 11.13-15; TR 1790.11.9-25.

19. The Department in the proposed rule expressed the offset limit as 4 percent of the

source’s total compliance obligation between 2012 and 2020. NMED Hearing Exhibit 1; PL 51 -

Weaver at 18, 11,18-19 & Appendix A. The Department distributed this limit evenly over three

compliance periods, which allows sources to use more offsets earlier in the program. PNM

proposed to ramp up the offset limit in each compliance period, resulting in phased limits of 1, 4,

and 7 percent of the reduction obligation, which allows sources to use more offsets later in the

program. NMED Hearing Exhibit 2. At the hearing, the Department described its method, Tr.

1942, 1,5 - 1946, 1.15, and presented a side-by-side comparison with PNM’s proposal. NMED

Hearing Exhibit 3; Tr. 3057, 1.21 - 3059, 1.5. The Board prefers the single offset limit of 4

percent, as reflected in NMED Brief Exhibit 1, because it is consistent with the approach being

taken by other WC1 jurisdictions and therefore will help to assure New Mexico’s ability to link

with their programs.

20. A certification program is not necessary because offset certifiers will come to the

project regardless where it is. rather than requiring the developer to go to the issuing state. fr.

1681, 1.22-1682, 1.!, 1756, 1.16- 1757, 1.6, 1961, 11.19-25. Once the offsets have been approved
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by another jurisdiction, they are available for any source - including a source in New Mexico -

to satist its reduction obligation. Tr. 1962, 11.1-4.

21. In addition to obtaining allowances or offsets, a source may meet its obligation by

reducing its emissions. In some cases, a source may prefer to reduce emissions because it would

be less expensive than purchasing allowances or offsets, particularly in light of the ancillary

heneits. PL 18- Sahu at 3, 11.6-13.

22. Electric utilities can reduce GHO emissions by managing energy demand,

reducing transmission and distribution losses, reducing electricity loss at generating stations,

improving fuel conversion efficiency, using lower carbon intensity fuels, deploying optimization

technologies, developing carbon capture and storage projects, and integrating renewable energy

supplies to reduce system-wide carbon intensity. PL 18- Sahu at 4, [3 - 8, 1.10.

23. Oil and gas facilities can reduce GHG emissions by improving energy efficiency,

reducing flaring, and developing acid gas infection. PL 18- Sahu at 8,1,12-9,1.12.

24. Many of these methods can be achieved at a minimal cost but a significant

economic benefit to the facility. PL 51 - Sahu at 12, 11.4-18. Several industry witnesses

acknowledged that their facilities have achieved significant reductions using these methods and

plan to do more in the future. PL 18 - Sahu at Exhibits 1-3, 11; PL 31 - Patton at 8, 11.1 1-15, 9,

11.5-15; PL 39- Darnell at 13, 1.7 - 14, 1.11; PL 39- Ihle at 4, 11.7-13; PL 36 - Chicanowicz at 5,

1.9-8,1.4,8,1.8-9,1.5,9,1.12- 10.1.23, 13,11.11-14.

25. With respect to carbon capture and sequestration (“CCS”), Department witness

Ron Sahu and Tn-State witness Ed Chicanowicz both testified that the technology takes several

forms, including pre- and post-combustion processes and the related technology of’

oxycombustion. PL 18 - Saint at 7, [18 - 8, [13; PL 36 - Chicanowicz at 9, 11.12-16. It is not
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necessary to capture all exhaust gases from a facility for CCS to effectively reduce (3KG

emissions. Yr. 783. 11.1 -3. CCS is being implemented in a number of locations in the United

States and around the world. PL 51 - Sahu at 10,1.14- 11, L6.

26. The Department established a threshold of 100 million metric tons of allowances

in the trading system before the proposed rule can take effect. This threshold reflects the

Department’s intent that New Mexico participate in a regional trading program; the Department

never intended for New Mexico to establish a state-only program. PL 18 - Norton at 17, 1.24 - 18,

1.2. The threshold ensures that the trading system will have sufficient liquidity to control

compliance costs for affected sources. Tr. 1274, 1.21 - 1275, 1.1. In this regard, liquidity is

provided by the market size of the jurisdictions, not the number of jurisdictions. Tr. 1457, 11.7-

20. The threshold, which is limited to North American jurisdictions, Yr. 1600, 1.21 - 1601, 1.16,

would be satisfied if California adopted a trading program. Id. Notably, the 100 million metric

ton threshold value is roughly equivalent to the metric tons in the RGGI system, which has

operated successfiully since January 2009. Tr. 1458, 1.12-17, 1459, 1.2 - 1460, 1.9.

27. The Department’s proposed rule established an effective date of January 1, 2011,

which allows the Department enough time to develop the administrative framework for

allocations before the initial cap year of 2012, PL 18 - Weaver at 3, 11.2-5, and to create links

with other trading programs, as well as allowing regulated sources to prepare for participation in

the program. Yr. 1242, 1.12 - 1243, 1.8. PNM witness Dirk Forrister suggested that the program

could not be developed within one year, Yr. 1438, 11.12-16. The Department and other WCI

jurisdictions will work cooperatively to establish the trading system, using off-the-shelf

computer programs developed by EPA and other trading systems such as RGGI. P[. 51 - Ely at

11, 1.1 - 12. 13; PL 51 - Litz at 3. 121 -4. 1.20; Yr. at 1438, 1.17- 1439, 1.6. Even RGGT. the first
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GHG capand-trade program in the United States, successfully established the allowance

baseline for sources less than 4 months before trading was commenced, considerably less time

than available in New Mexico. Tr. 1391, ILIO-13.

_8. The Department proposed to “sunset” the proposed rule if the federal government

adopts an equally effective cap-and4rade program. PL 18 Weaver at 3, 1L7-12. The

Department’s sunset provision would require that a federal program obtain an emission reduction

commensurate with the proposed rule.

29. The Department clarified that it had no intent to aggregate oil and gas wells and

associated equipment for the purpose of designating a source that exceeds the 25 thousand metric

ton threshold. PL 51 - Weaver at 6, 11.2-18. The Department added language to the August 30

version of the proposed rule and testified consistently with this position at the hearing. Tr. 1676,

1.18 - 1677, 1.8, The two parties representing oil and gas interests, NMOGA and Independent

Producers Association of New Mexico (“IPANM”), acknowledged the Department’s position. Tr.

at 2925, 11.13-23, 1677,1.8.

D. ECONOMIC REASONABLENESS

30. The Department’s analysis found that the rule will have a slight positive effect

under the two most likely scenarios, and at worst, a small negative effect under the other

scenarios.

31. The Department’s economic analysis by Karl Hausker’s found that a $33

allowance price would achieve the WCI reduction objective. PL 1 8 - Hausker at 18.

32. Dr. Rose conducted seven policy runs using different combinations of allowance

prices and complementary policies. PL 18 - Rose at 2, 1.12 - 3, 14,4 11.1-10, 10. 1.16-13, 1.14.

Two runs showed slightly positive results for the state economy by 2020, including an increase
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in employment of 2,500 jobs (0.18%) and an increase in GSP of $532 million (0.13%). The runs

also predicted no impact on state tax revenues in 2020, no increase in electric rates, and a

minimal increase (less than one percent) in the cost of transportation fuels, Rose considered these

runs to be the most likely scenarios because they closely resembled the Department’s proposed

cap-and-trade program with free allowances and complementary policies. The remaining runs

showed only a small negative impact on the state economy, including a maximum loss of 3,100

jobs and a fractional decrease in GSP. Given New Mexico’s GSP of $70 billion, this decrease

would retard growth by a few months at most. Tr. 500, 1114-23. These results were consistent

with the findings for other cap-and-trade programs. fr. 1284, 11. 16 - 25.

33. The results represented the lower bound of potential economic outcomes because

the model did not account for the avoided or reduced damages from climate change and

emissions of other pollutants, the reduced use of natural resources, the reduced amount of traffic

damage, and avoided impacts to water supply, tourism, ranching, and forestry, PL 18 - Rose at 3,

11.15-19; Tr. at 2321, 11.19-23, as well as the long-term impacts on the agricultural and industrial

base and the exodus of population and jobs predicted by Sandia National Laboratory. PL 51 -

Norton at 14, 11.3-10. The model also overestimated the negative impacts because it assumed that

New Mexico would auction allowances, increasing the overall costs to industry. PL 18 - Rose at

13. 11.15-21.

34. The Department’s analysis expressly addressed the impact on the oil and gas

sector. Energy 2020 modeled the sectors economic activity to the extent possible with the

available data. Tr. 708, 1.7 - 712, 1.4. Specifically, the REMI analysis included all capped

facilities in the sector, the annualized process investment, and the sectors’ projected revenue

contribution to the General Fund. Tr. 1666, 11.3-7. The REM1 model predicted that the sector
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would experience a small negative effect of onetenth to one percent by 2020. While this impact

would fall more heavily on the petroleum refining industry, other parts of the sector - such as

natural gas production and processing - should expect to benetit significantly from a cap-and-

trade program. Tr. 489, 112-20, 504, 113-16. Natural gas is considered to be the transition fuel in

a carbon-constrained economy, PL 51 - Norton at 14, 11.11-21, and will be especially favored

when coal-tired power plants near large natural gas fields begin to switch fuels. Tr. 2980, 1.12 -

298 1, 12,

35. Some parties conducted their own economic analyses. While they used different

models with more negative assumptions, they predicted GSP and employment results slightly

more negative but similar to the Department’s. Tr. 500, 124 - 501, 1.6. From the long-term

perspective, these results meant that for a given growth rate, there would be only a small

temporal delay in reaching the same GSP. Tr. 501,11.7-18.

36. Farmington witness Robert Kappelmann calculated Farmingtons compliance

costs using a worst case scenario, but did not contradict the Department’s conclusion that a cap-

and-trade program would have a minimal effect on the state economy. Tr. 2024, 1.25 - 2025, 1.5.

37, The Department’s proposed rule contains provisions that minimize leakage, such

as free allowances and delayed compliance obligations. PL 51 - Ely at 15. 11.10-16, Tr. 1315,

11,3-20. There is no evidence that ROGI’s cap-and-trade program has caused any leakage in the

electric generation industry, Tr. 1408, 11.11-16. Moreover, the risk of economic leakage due to

regulation is not significant compared to other factors, such as commodity prices, fuel costs, and

regulations in other states, which can be more onerous than those in New Mexico. PL 51 - Ely at

15, 1. 18 - 17. 1. 4; PL 51 - O’Hare at 10, 11.5-17; Tr. 1408, 11.4-6. The Department proposed to
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monitor and reassess leakage in consultation with the stakeholders and report back to the Board.

PL 51 - Ely at 15, IL 18-22.

38. The Board, in response to industry concerns that the rule would be too expensive

and in order to address economic reasonableness, amended 20.2.350,1 7(H) NMAC to read:

“additional cost containment provisions, and if for a period of six (6) continuous months the

average price per metric ton of C02 for offsets and allowances exceeds forty-t’ie (45) dollars in

2010 dollars as adjusted annually by the consumer price index the department shall automatically

return to the hoard with a cost containment proposal.”

E. PUBLIC NOTICE AND DUE PROCESS

39. The Department conducted an adequate and appropriate public process for the

proposed rule. PL 18 - Ely at 2, 1.18- 4, 1.8. The WCI process, which developed the Design

Document template, involved extensive stakeholder input, including regional events, telephone

conferences, and a series of meetings in New Mexico. Tr. 1693, 11.3 - 1694, 1.13, 1958, 1.19 -

1959, 1.5. The Department also conducted a second round of meetings and presentations across

the state regarding New Mexico’s climate change work in general, as well as a full stakeholder

process for the proposed rule. Tr. 1959, 1.6 - 1960, 1.15. For each event, the Department sent

electronic notification to more than 900 persons. Tr. 1966, 12 - 1967, 1.18.

40. With respect to the proposed rule, the Department in March 2010 issued a draft

white paper to solicit comments on the methods for allocating allowances, issued the draft rule

for public comment. and hosted a series of meetings around the state, including Santa Fe,

Farmington, Clovis, Roswell, Las Cruces, and Albuquerque. Unfortunately, with minor

exceptions, the rule opponents refused to participate in the public process. PL 51 - Ely at 17, 11.7-

16.
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41. The Board’s procedural rule promulgation requirements are provided by statute.

First, a public hearing required pursuant to lSA 1978. 74-2-6(8). This requirement meet was

met as the Board conducted 9 days of hearing as well as taking public comment in various Cities

throughout the state. Second, notice is required 30 days prior to hearing date pursuant to NMSA

1978, 742-6(Ci. The public hearing was properly noticed as evidenced by the affidavits of

publication. PL 55. Third, “At the hearing, the environmental improvement board or the local

board shall allow all interested persons a reasonable opportunity to submit data, views or

arguments orally or in \Titing and to examine witnesses testifying at the hearing. NMSA 1978,

74-2-6(D). The Board exceeded its own requirements by requiring the Department to file direct

testimony and exhibits more than 60 days before the hearing and allowed the other parties 30

days to submit responsive testimony and exhibits and an additional 14 days to submit rebuttal

testimony, which two parties actually used to supplement their responsive testimony.

42. Tn-State objected to the notice provided to the Small Business Regulatory

Committee. Tn-state’s argument is highly technical argument and it is undisputed that the

Department twice filed the proposed rule with the Commission (June 4, 2010 & July 16, 2010).

This notice is evidence that the Committee received actual notice.

ORDER

By an affirmative vote of 4 to 3, the proposed new regulation was approved by the Board

on November 2, 2010 with an amendment to 20.2.350.I7NMAC that would require the

Department to come back to the Board if the $45.00 allocation or offset was reached. The

proposed new regulation is to be set forth in Section 350 of 20.2 NMAC with any appropriate

corrections of typographical errors, formatting, or other changes necessary to file these
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regulations with the New Mexico State Records Center. The regulations described in this Order

are hereby adopted, to be effectie 30 days after filing with the State Records Center.

Dated: /1-tO—Ic
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IN THE COURT OF APPEALS OF THE STATE OF NEW MEXICO

PUBLIC SERVICE COMPANY
OF NEW MEXICO,

Appellant,

vs. Case No. 31,020

NEW MEXICO ENVIRONMENTAL
IMPROVEMENT BOARD,

A ppellee.

MOTION FOR LEAVE TO INTERVENE AS APPELLEE

New Energy Economy, Inc. (“NEE”), by and through its attorneys, New

Mexico Environmental Law Center, respectfully requests leave to intervene in this

appeal as a co-appellee. The grounds for this Motion are as follows:

INTRODUCTION

1. In this appeal, Public Service Company of New Mexico (“PNM”)

seeks to overturn the decision of the New Mexico Environmental Improvement

Board (“the Board”) to adopt regulations governing greenhouse gas emissions.

The Board adopted the regulations (“Rule 100”), codified at § 20.2.100 NMAC, on

December 6, 2010, pursuant to its authority under the New Mexico Environmental

Improvement Act (“EIA”) (NMSA 1978, § 74-1-1 etseq.) and the New Mexico

Air Quality Control Act (“AQCA”) (NMSA 1978, § 74-2-1 et seq.). §

20.2.100.3 NMAC; see also [Exhibit 1 (Order and Statement of Reasons for Rule



1(X)) at 4. The purpose of Rule 100 is to mitigate New Mexico’s contribution to

global climate change by requiring certain large stationary sources to reduce their

carbon dioxide emissions See generally § 20 2 100, [Exhibit 11

2. Under the standard of review in this appeal:

[The I court of appeals shall set aside the action only if found to
be:

(1) arbitrary, capricious or an abuse of discretion;
(2) not supported by substantial evidence in the record; or
(3) otherwise not in accordance with law.

NMSA 1978, § 74-1-9(J) (1985); NMSA 1978, § 74-2-9(C) (1992). Based on

PNM’s arguments in the proceeding below, as well as in related proceedings

before the New Mexico Supreme Court and in the Fifth Judicial District, PNM will

likely advocate all three statutory grounds for reversal.

ARGUMENT

3. Although not controlling in this Court, Rule 1-024 NMRA provides

useful guidance relating to intervention. Rule 1-024 allows for both “intervention

as of right” and “permissive intervention” in district court cases, as follows:

A. Intervention as of Right. Upon timely application anyone
shall be permitted to intervene in an action: ... (2) when the
applicant claims an interest relating to the ... transaction which
is the subject of the action and the applicant is so situated that
the disposition of the action may as a practical matter impair or
impede the applicant’s ability to protect that interest, unless the
applicant’s interest is adequately represented by existing parties.
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B. Permissive Intervention. Upon timely application anyone
may be permitted to intervene in an when an
applicant’s claim or defense and the main action have a question
of law or fact in common.

Rule 1-024 NMRA In general [courtsj construe Rule 24(a) liberally in tasor ot

potential intervenors.” Southwest Ctr. for Biological Diversity v. Berg, 268 F.3d

810, 818 (9thCir, Cal. 2001).

4. NEE should be allowed to intervene in this appeal “as of right,”

because it has a substantial interest in Rule 100, which it cannot protect unless

the Court grants intervention. NEE has a substantial stake in Rule 100. It was

the petitioner in the proceeding below, as well as the drafter and chief advocate of

Rule 100. It seeks to intervene in this appeal in order to defend the Board’s legal

authority to adopt Rule 100, the administrative procedures that the Board followed,

and the evidentiary basis underlying the Board’s decision to adopt Rule 100.

Under the facts of this case, as set out in detail below, NEE should be allowed to

intervene in this appeal “as of right.” f. Rule 1-024(A) (2) NMRA (allowing

intervention “as of right” in district court cases).

a. NEE drafted Rule 100, and, pursuant to its statutory rights

under Section 74-1-9(A) and Section 74-2-6(A) of the EJA and AQCA,

respectively, NEE petitioned the Board to adopt the Rule and was the petitioner

throughout the Board’s rulemaking process. See New Energy Economy v.

Shoobridge et al , 2010 NMSC 49 ¶ 2, 243 p 3d 746 (outlining NEE s role an the
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rulemaking); [Exhibit ii. To meet its burden of persuasion, NEE presented

multiple expert witnesses and technical exhibits to the Board. NEE also

successfully defended against a series of motions filed by PNM and other

opponents seeking at various times to dismiss or stay the rulemaking.

b. NEE not only advocated for Rule 100 in the administrative

proceeding below, it has defended the Rule and the Board’s right to consider and

adopt the Rule in several court proceedings. After PNM et a!. prematurely filed

suit against the Board in the midst of Board’s rulemaking and persuaded a Fifth

Judicial District Judge to enjoin the rulemaking midstream, NEE successfully

petitioned the New Mexico Supreme Court to issue a writ of superintending

control against the District Court Judge. Shoobridge ¶ 1 (explaining the basis for

issuance of the writ against the Honorable Judge Shoobridge and holding “that a

court may not intervene in administrative rule-making proceedings before the

adoption of a rule”).

c. In response to Governor Martinez’ improper attempt to halt

publication of Rule 100 after its adoption by the Board, NEE again successfully

petitioned the New Mexico Supreme Court to issue a writ of mandamus to compel

the State Records Administrator to publish Rule 100 as required by the State Rules

Act. New Energy Economy v. Martinez et al., 2011 NMSC 6 (explaining the

Court’s rationale for issuance of the writ against the State Records Administrator).
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d. NEE also expended substantial time and money successfully

defending Rule 100 in the last legislative session, NEE was able to persuade a

sufficient number of legislators to vote against multiple bills that would have

repealed or otherwise undermined Rule 100 and other greenhouse gas regulations.

The current Governor is adamantly opposed to restricting greenhouse gas

emissions, and no one from her administration spoke in favor of any environmental

protection at the Legislature.

e. Thus, as set out above, NEE has demonstrated a substantial,

sustained, and unique interest in Rule 100. PNM’s appeal directly threatens this

interest and the hard work NEE has done for the past three years to secure the

Rule’s adoption. Accordingly, NEE should be granted intervention. See Nellis v.

Mid-Century Ins. Co., 2007 NMCA 90, ¶9, 142 N.M. 115 (intervention should be

allowed where “a direct rather than contingent interest” is involved and

intervenor’s “interest will automatically be harmed should [opposing partyl

prevail”);..cL State cx rd. Sweet v. Village of Jemez Springs, 114 N.M. 297, 300,

837 P.2d 1380, 1383 (N.M. Ct. App. 1992) (recognizing a successful applicant for

a zoning variance as a necessary party to an appeal of the planning commission’s

decision to ensure “the most vitally interested party’s participation in the appellate

process”).
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5. NEE should be allowed to intervene in this appeal “as of right,”

because no existing party adequately represents NEE’s interests. As set out

below, the Board will not adequately represent NEE s interests in this appeal

Rule 1-024(A) (2) NMRA (providing br anterentaon ‘as ot right unless the

applicant’s interest is adequately represented by existing parties’)

a. Although it was the Board that adopted Rule 100, it was NEE

that drafted the Rule, petitioned the Board to adopt it, and defended the Rule—in

the proceeding below, in the Fifth Judicial District, and in the New Mexico

Supreme Court.

b. Governor Martinez has publically expressed hostility towards

the Board’s regulation of greenhouse gas emissions as well as skepticism regarding

the cause and reality of climate change. Immediately upon taking office, the

Governor fired all of the Board members who adopted Rule 100 and the Board’s

other greenhouse gas regulations, citing the adoption of these Rules as grounds for

immediate dismissal. [Exhibit 2 (New Mexico Governor Loses Bid to Overturn

Greenhouse Gas Cap, Environment News Service (Jan. 26, 2011)1. Governor

Martinez, moreover, attempted to stop Rule 100 from going into effect by

preventing its publication in the state register, which prompted NEE to petition the

Supreme Court for a writ of mandamus to compel publication as required by law.

New Energy Economy v. Martinez et aL, 2011 NMSC 6; [Exhibit 3 (Felicity
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Barringer, “2 Environment Rules Halted in New Mexico,” iVew York Times (Jan. 6,

20L 1)1. The Governor has since appointed new Board members who share her

hostility toward state regulation ol greenhouse gases and general skepticism

regarding climate science.

c. PNM summarizes Governor Martinez’ and the Board’s

opposition to Rule 100 and other greenhouse gas regulations, as follows:

Governor Martinez has indicated that she does not support
[Rule] 100 and is actively considering avenues to secure the
repeal or otherwise prevent the implementation of that rule and
other related rules, including the Board’s adoption of [Rule 350],
the “Greenhouse Gas Cap and Trade.

Second, the Governor is responsible for appointing members of
the Board. On January 4, 2011, Governor Martinez announced
her removal of the entire Board. She has subsequently
appointed replacement Board members, whose nominations are
subject to Senate confirmation. PNM believes that a possible
resolution of this matter may be achieved with the new Board.

PNM ‘s Motion for Extension of Time to File Docketing Statement at 2 ¶4 & 3 ¶ 7

(emphasis added).

d. In a related appeal, the Independent Petroleum Association of

New Mexico (“IPANM”) further describes the Governor’s hostility towards Rule

100 and the Board’s openness to negotiating a “resolution” through an “emergency

rulemaking”:
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Governor Martinez has indicated that she does not support [Rule
l(JO1 and is actively working with IPANM to consider avenues
to secure the repeal [on otherwise prevent the implementation of
this rule and other related rules.

As a first step, the new administration has issued Executive
Order 2011-001, forming a ‘Small Business Friendly Task
Force” and suspending pending regulations during a ninety-day
review period..

Our Independent Petroleum Association of New Mexico
Executive Director and attorney, Karin Foster, has been
appointed by the Secretary-designate of the Economic
Development to serve on the Governor’s small business
taskforce. As a member of that Taskforce, she is preparing a
report for the Governor recommending the reversal or revision
of several rules and regulations.. . . [TJhe reversal of the GHG
rules, specifically [Rule] 100 ... and [Rule] 350, will be the top
priority recommendation in the Taskforce report, due April 1,
2011....

Moreover, the Governor recently terminated all members of the
Board and has appointed an entirely new Board. IPANM

believes that a possible resolution of this matter could be
negotiated with the new Board with an emergency rulemaking.

Motion for Extension of Time to File Docketing Statement ¶J1 4-5, 7-9 (Feb. 22,

2011). filed in Indep. Petroleum Ass’n of N.M. v. NM. Envtl. Improvement Bd.,

No. 31016 (N.M. Ct. App.).

e. Although the Attorney General has represented the Board in

some of the judicial and administrative proceedings referenced above, the Attorney

General has never represented NEE nor duplicated NEE’s efforts to defend Rule

100 or any other greenhouse gas regulation. For example, unlike NEE, the

MOTION FOR LEAVE TO INTERVENE Page 8



Attorney General in the Shoobridge case did not seek dismissal of the improper

district court case or otherwise contest the jurisdiction of the district court, but

instead merely sought dissolution of the preliminary injunction. The Supreme

Court ultimately areed with NEE that the district court ease should be dismissed

entirely. In the Martinez case, the Attorney General declined to take any position

at all as to whether Rule 100 should be published as manifestly required by the

State Rules Act. 201 1 NMSC 6, ¶ 8. And finally, NEE maintains and has argued

extensively that the Board can regulate greenhouse gas emissions independently of

the AQCA pursuant to its authority to mitigate nuisances under the EIA. NMSA

1978, § 74-1-8(A)(7) (authorizing the Board to abate nuisances); Connecticut v.

Am. Elec. Power Co., 582 F.3d 309 (2d Cir. N.Y. 2009) (holding that plaintiffs’

claims relating to climate change stated a public nuisance claim). The Board has

never made this argument.

f. Finally, as the architect and longstanding advocate of Rule 100,

NEE has demonstrated a substantial “personal interest” in Rule 100 and this

appeal, and the Board will not adequately protect this interest. See Forest

Conservation Council v. United States Forest Serv,, 66 F.3d 1489, 1499 (9th Cir.

1995) (Inadequate representation is most likely to be found when the applicant

asserts a personal interest that does not belong to the general public”) (quoting 3B

Moore’s Federal Practice, Par. 24.07[4J at 24-78 (2d ed. 1995)). Indeed, the
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statements of PNM, LPANM and the Governor make it more than merely possible

that the Board will not adequately represent and protect N FE’s interest in Rule

[(X3—tt is ‘virtually certain that at will not S WaldEarth Guardians ‘ United

States Forest Serv 573 F 3d 992, 996 (10th Car Cob 2009) (interenor ‘need

only show the possibility of inadequate representation”) (emphasis added).

Accordingly. NEE should be allowed to intervene in this appeal “as of right.”

6. NEE’s intervention in this appeal is timely and will not cause

delay or prejudice any party. NEE’s intervention at this early stage will not

delay resolution of this appeal or prejudice any party. PNM has not yet filed a

docketing statement and it seeks an extension of time in which to do so. Moreover,

the Assistant Attorney General who represents the Board in this appeal asked that

NEE delay filing this Motion until after the Board met on April 4th to, among other

things, consider whether to oppose NEE’s Motion.

7. This motion is opposed: PNM and the Board are aligned in their

opposition to this Motion.

8. Related Appeals: Several parties to the rulemaking below filed

separate appeals of the Board’s decision to adopt Rule 100: City of Farmington

and Farmington Electrical Utility System v. EIB (Case No. 31,015); Independent

Petroleum Association of New Mexico (Case No. 31016); New Mexico Oil and

Gas Association (Case No. 31,017); El Paso Electric Company (Case No. 31,018);
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Tn-State Generation and Transmission (Case No. 31,019); Southwest Public

Service Company (Case No. 31,021). Each of the foregoing appellants was served

with this Motion; each has asked this Court in their respective appeals to extend

the time in which to file docketing statements.

WHEREFORE, NEE respectfully requests the Court to permit it to intervene

in this appeal.

Respectfully submitted:

NEW MEXICO ENVIRONMENTAL
LAW CENTER

By:L
Bruce Frederick
Douglas Meiklejohn
Eric Jantz
Jon Block
1405 Luisa Street, Ste. 5
Santa Fe, NM 87505
(505) 989-9022 (tel.)
(505 989-3769 (fax)
bfrederick@nmelc.org

Attorneys for New Energy Economy,
Inc.
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Sunny Nixon/Rodey Law Firm/PO, Box I 357/Santa Fe. Karin V. FosterlChatham Partners, Inc./5805 Mariola
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Auornev for City of Farmington & Farmingon Elec. Alto rnev for Independent Peroleum Producers Ass n ofUtility System New Mexico
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Attorneyfor El Paso Electric Co. Attorney for NM Oil and Gas Association
Allison D. Wood/Hunton & Williams/1900 K Street,
NW Washington, DC 20006

Attorneyfor Tn-State Generation and Transmission
Assoc.
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STATE OF NEW MEXICO

BEFORE THE ENVIRONMENTAL IMPROVEMENT

IN THE MATTER OF THE PETITION TO ADOPT NEW )
REGULATIONS WITHIN 20.2 NMAC, STATEWIDE AIR )
QUALITY REGULATIONS, TO REQUiRE GREENHOUSE )
GAS EMISSIONS REDUCTIONS )

)
NEW ENERGY ECONOMY, INC. PETITIONER )

ORDER AND STATEMENT OF REASONS FOR ADOPTION OF REGULATION

This matter comes before the New Mexico Environmental Improvement Board (“Board”)

upon a petition tiled by New Energy Economy (“NEE” or “Petitioner”), proposing new

regulations within 20.2 NMAC. A public hearing was convened in Santa Fe, New Mexico on

August 16 through 20, 2010 and October 5 through 6, 2010. The Board heard technical

testimony from Petitioner and other interested parties and admitted exhibits into the record. On

December 6,2010, the Board having familiarized itself with the record and the transcript of the

proceedings, deliberated and adopted the proposed new regulations with several amendments by

an affirmative vote of 4 to I and I recusal for the reasons that follow:

PROCEDURAL HISTORY

December 19, 2008 and February 2, 2009, respectively, Petitioner tiled an

original and a corrected regulatory proposal to the Board.

2. On January 5, 2009, pursuant to Section 74-1-9(A) of the EIA and Section 74-2-

6(A) AQCA, the Board held a public meeting to “determine whether or not to hold a hearing” on

the Petitioner’s “proposed regulation.” Several opponents urged the Board to deny the Petition

EXHIBIT
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for Hearing, alleging that the Board lacked the authority to consider Petitioner’s regulatory

proposal. In response to opponents’ arguments, the Board instructed the parties to brief the issue

of the Board’s jurisdiction and authority, appointed a hearing officer, and informed the parties

that it would take up the matter again at its April 6, 2009 meeting.

3. On April 6, 2009, after hearing extensive public comment, briefing and oral

argument, the Board decided that it “had the authority to hear this case” and scheduled a hearing.

4. On October 14, 2009, the Hearing Officer (Gay Dillingham) issued her First

Order for Hearing Procedures.

5. On December 31, 2009, public notice was published on the Petitioner’s regulatory

proposal.

6. On January 13, 2010, a group state legislators, corporations and industry

associations filed a lawsuit against the Board in the Fifth Judicial District in Lea County.

7. On January 14, 2010, the Hearing Officer (Gay Dillingham) issued her Second

Order for Hearing Procedures.

8. On February 17, 2010, the Hearing Officer (Gay Dillingharn) issued a Third

Order for Hearing Procedures and an Order on March 1, 2010 hearing procedures.

9. On March 1, 2010, the Board held a public hearing for the sole purpose of taking

public comment on NEE’s Petition.

10. On March 2, 2010, the Petitioner submitted its Notice of Intent to Present

Technical Testimony (“NOl”), which included pre-tiled technical testimony and, pursuant to

20.1.1.302 NMAC, recommended changes.

11. On March 12, 20 10, several opponents filed a Motion to Strikc Petitioner’s

Technical Testimony.



12. On April I, 201€), the Hearing Officer ‘Fclic:a Orthi den:cd the Motion and

ordered additional notice on Petttionefs recommended changes to be published. This idditional

notice as published On April 15, 2010.

13 On April 29,2010, the District Court isiued a temporar injunction ettectnely

halting the Board’s proceed:ngs in this matter.

14. On May 4. the Hearing Officer issued an Order staying prehearing deadlines and

hearing dates.

IS. Petitioner and the Attorney General sought review of the injunction in the New

Mexico Supreme Court.

16. The Supreme Court ordered the Lea County court to dismiss opponents’ case and

dissolve the injunction issued against the Board. See New Eneigy Economy v. Shoobridge, 2010e

NMSC-049.

17. On June 16, 2010, the District Court dissolved the temporary injunction and

dismissed the case.

18. On June 18,2010, Petitioner filed an Emergency Motion to Lift Stay and Resume

Hearing Pursuant to Modified Schedule. The Heating Officer then issued an Order lifting the

stay.

19. On July 16, 2010, all other interested parties filed their NOIs.

20. On August 6, 2010, all parties filed their NOIs to present rebuttal testimony.

21. On August 12,2010, NMOGA, et al. filed a Motion for Summary Disposition.

The Board refused to consider the motion as it was filed late according to the Board’s rules.

22. On November 22,2010, all parties filed closing arguments.
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23. On Noember 22, 2010, NMOGA filed a Motion to Disqualify Board Member

John Homing.

24 At the December 6, 2010 meeting, Board Member Horning announced on the

record that he ould recuse himself from ‘otrng and any further participation n the matter

LEGAL AUTHORITY

1. The Board is authorized by the Air Quality Control Act (“AQCA’) to adopt

regulations “to preent or abate air pollution..within the geographic area of [its] jurisdiction.”

NMSA 1978, § 74-2-5(B).

2. “In making its regulations, the environmental improvement board or the local

board shall give weight it deems appropriate to all facts and circumstances, including but not

limited to: (1) character and degree of injury to or interference with health, welfare, visibility and

property; (2) the public interest, including the social and economic value of the sources and

subjects of air contaminants; and (3) technical practicability and economic reasonableness of

reducing or eliminating air contaminants from the sources involved and previous experience with

equipment and methods available to control the air contaminants involved.” NMSA 1978, § 74-

2-5(E),

3. A court will not reverse the Board’s decision to adopt Part 100 unless the Board’s

decision is “(1) arbitrary, capricious or an abuse of discretion; (2) not supported by substantial

evidence in the record; or (3) otherwise not in accordance with law.” NMSA 1978, § 74-2-9(C).
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STATEMENT OF REASONS

L Character and Decree of Injury & Public Interest.

1. Public interest in and support of the proposed regulation %as demonstrated throughout

the hearing. Tr. I at 276-292; Tr, 2 at 370-378, 381-391; Tr.4 at 52-71, 73-105; Tr. 6 at 18-21,

24-33: Tr. 7 at 297-300,351-368; Tr. 8 at 344-41.

2. The United States Environmental Protection Agency (‘EPA”) described the relationship

between GHG emissions, climate change and injury to public health and welfare in its recent

“Endangerment Finding”:

The specific issue here is whether an effect on human health that results from a
change in climate should be considered when EPA determines whether the air
pollution of well-mixed greenhouse gases is reasonably anticipated to endanger
public health. In this case, the air pollution has an effect on climate. For
example the air pollution raises surface, air, and water temperatures. Among the
many effects that flow from this is the expectation that there will be an increase
in the risk of mortality and morbidity associated with increased intensity of heat
waves. In addition, there is an expectation that there will be an increase in levels
of ambient ozone, leading to increased risk of morbidity and mortality from
exposure to ozone. All of these are effects on human health, and all of them are
associated with the effect on climate fIom elevated atmospheric concentrations
of greenhouse gases. None of these human health effects are associated with
direct exposure to greenhouse gases.

Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of

the Clean Air Act, 74 FR 66496, 66527 (December 15, 2009). (Petitioner’s NOl, Exhibit P.10).

3. Dr. Gutzler, a well respected climate scientist, testified in support of proposed Part 100

all day on August 18. Tu. 3. Dr. Gutzler is a climate scientist and professor at the University of

New Mexico. He has a PhD in Meteorology and has authored or co-authored numerous

published reports and studies on the topic of climate variability and change. Since joining the

faculty of UNM, much of his research has focused specifically on the climate of southestern

North America. (See Petitioner’s NOl, Exhibit P.13 (Gutlzer CV)).



4. Dr. Gutzlers testimony, confirmed by his own research, presented the o\erwhelmlng

scientific consensus that manmade greenhouse gas emissions are causing climate change, and

that increasing emissions will increase the severity of climate change. (Tr. 3 at 27-30, 34-39, 57-

58, 62-63, 167, 221-22, 225-226, 273-275).

5. Although past GHG emissions make it impossible to avoid climate change altogether, we

can likely mitigate the most adverse effects of climate change by significantly reducing future

GHG emissions. (Tr. 3 at 35). If not mitigated, the adverse effects of climate change could be

catastrophic, particularly in New Mexico and the Southwest. (Tr. 3 at 14, 20-27, 29-33, 53, 84,

97, 255), Adverse effects include increased frequency and severity of drought, less snowpack

and stream flow, more heat waves, and a substantial decrease in Gila Trout habitat. (Tr. 3 at 20-

25, 29, 3 1-32, 49-50, 58, 220-21, 224, 275-277). Changes in climate induced by manmade

greenhouse gas emissions could be abrupt and non-linear. (Tr. 3 at 49). The effects of climate

change have already been observed. (Tr. 3 at 54-5 6).

6. Dr. Gutzler thoroughly explained why so-called “climategate” is merely a distraction

without substance. Nothing in the stolen emails undermines the overwhelming evidence and

body of scientific knowledge regarding climate change. (Tr. 3 at 43-46, 68-7 1). Dr. Gutzler

discussed and debunked several popular myths regarding climate change. (Tr. 3 at 72-82).

7. Although he acknowledged that uncertainties exist, as they do in virtually all scientific

endeavors, Dr. Gutzler believes that the evidence of human-caused climate change is compelling.

(Tr. 3 at 63-64, 268, 272).

8. No climate scientist testified on behalf of opponents. Mr. Kappelman included a draft

paper by a climate change skeptic, an economist, which Mr. Kappelman characterized as merely

listing contrarian theories without judgment. Ir. 7 (Kappelrnan) at 336-338.
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9. Compliance with Part 100 will reduce New Mexico’s contribution to global warming at a

rate consistent with the scientific consensus; and it will serve as an impetus for the United States

Congress and other states to act. Pet. NO!, Tab C at 25; Pet. R-NOl, Tab B at 3, 30-31; Tr. I

(Michei) at 109-110; Tr. 3 (Dr. Gutzler) at 265 (supporting the proposed rule); Tr. 5 (VIicl.e1) at

299; Tr. 6 (Michel) at 182-83, 210; Tr. 7 (Sprott) at 215-218, 268-69; Tr. 9 (Michel) at 324-25.

10. States acting together can have a substantial impact on climate change (Tr. 7 (Sprott) at

237).

11. Economic Reasonableness

11. The regulation is market-based and does not dictate how sources reduce C02 emissions,

but allows them to achieve compliance at the lowest cost possible. Tr. 1 (Michel) at 38-39, 65,

102-103; Tr. 5 (Michel) at 249-251, 260-67; Tr. 6 (Michel) at 164-165; Tr. 7 (Sprott) at 266; Tr.

7 (Michel) at 41. The regulation will have a negligible impact on utility costs and will not cause

gasoline prices to increase. Tr. 6 (Michel) at 172-176; Tr. 7 (Michel) at 84; Tr. 9 (Michel) at

324, 343-44.

12. The regulation includes a cost cap, such that once a source’s expenditures on compliance

reach the cap in a given year its reduction obligation is satisfied. § 20.2.100.12; Tr. 7 (Michel) at

9 1-92. Application of this cost cap to the regulated sources represents a scenario in which

sources cannot reduce emissions through efficiency or technology measures or through credits,

but are forced to comply solely through the purchase of offsets at a price greater or equal to

S50.00 per rnton each and every year.’ Tr. 5 (Michel) at 198-199, 222-224, 227-228; Tr. 7

(Michel) at 18-22. Under this scenario, the cost of the regulation will be minimal, representing

in terms of revenues less than 1% per year for utilities, 0.08% for oil refining, and 0.25% for gas

$50.00 is the “carbon price,” which increases by $1.0 each year. Substantial evidence supports using $50.0, as
adjusted over time, as the carbon price. Pet. NOT, Tab Cat 24-25; Tr. I (Michel) at 231-34; Tr. 7 (Michel) at 79-80.



processing. Pet. NOT, lab C at 10 (Table I), Ii; Pet. R-NO1, lab B at 42-43 (“Based upon

Tn-State’s own number, the impact will be about a 0.33 percent mcrease to Tn-State’s member

consumer electric bills in the first year, growing by that same fraction ofa percent in each

subsequent year”), 54; Tr. I (Michel) at 35-36, 100; Ir, 5 (Michel) at 225-226, 242; In 6

(Michel) at 166-169, 172-176; Tn. 7 (Michel) at 84-86; Tr. 9 (Michel) at 243-44 (maximum cost

of regulation would be 0.8% of Tn-State’s approximately $1.3 billion in revenues, noting

mathematical error of Tn-State witness Spiens); Tn. 9 (Michel) at 269; gf City of Farmington

NOl Tab B (Kappelman) at 12 (noting rule’s structure would result in “modest initial cost

impacts”).

13. As a practical matter, the costs and revenues of regulated sources will not be affected by

Part 100, but will continue to be dominated by the vagaries of global market forces and

commodity prices. Pet. R-NOl, Tab B at 37; Tr. I (Michel) at 46, 101; Tr. 7 (Michel) at 85.

14, By placing a price on carbon and creating a market for offsets and businesses that

specialize in reduction technologies and renewable resources, the regulation will likely induce

economic activity in New Mexico and may have a net positive effect on the state’s economy.

Pet. R-NOI, Tab B at 10-1 1, 38 (“greenhouse gas regulation will likely be a boom for the natural

gas industry”); 41 (“rule more likely to drive development into New Mexico than out”); Tr. I

(Michel) at 46, 172, 261; Tr. 2 (Collins) at 59-60 (regulations will provide extra “push” to

incentivize methane reductions at upstream oil and gas sites); Tr. 7 (Michel) at 88, 93-96, 105-

07, 113-14, ; Tr. 9 (Michel) at 256. Moreover, the emission baseline for new sources set by the

regulation would create an incentive to locate sources here, because they can emit less than the

baseline and thus establish valuable credits. Pet. R-NO1, Tab B at 5-6, 8-9, 25, 40; Tr. I

(Michel) at 119, 223; Tr. 5 (Michel) at 3 00-302, Tr. 9 (Michel) at 245, 263-66, 294-295 (listing
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energy sources that can “beat” the baseline). 342.

15. Wind and solar energy generate 40% more jobs per dollar invested than coal mining. The

solar and wind industries create about 57 jobs per million dollars n’ested over a ten-year

period, compared to the coal industry, which creates on!y 3.96 jobs per million dollars. Pet. R

NOl, Tab C (LaDuke) at 15.

16. As a general rule, the combustion of coal emits twice as much C02 as natural gas per

MWh. Pet, R-NO1, Tab B at 15; Tr. I (Michel) at 212; Tr. 8 (Simrns) at 95; Tr. 7 (Michel) at 40;

Tr. 9 (Michel) at 345. The demand for natural gas, viewed as the transition fuel, will likely

increase if the Board adopts the rule. Pet. R-NO1, Tab B at 38; Tr. I (Michel) at 224-225; cf. Tr.

8 (Richards) at 132 (increased natural gas demand would avoid perceived “death spiral”). The

rule should not adversely affect investment in new coal-fired coal plants. The rule does not

mandate the use of any particular resource or technology (Tr. 9 (Michel) at 345), and even

without the rule, utilities are far more likely to invest in new gas-fired power plants than coal-

fired plants. Tr. 9 (Michel) at 342, 357.

17. Because of the availability of offsets and cost-effective means of reducing C02 emissions

through efficiency and other measures, it is highly unlikely that a source’s actual compliance

costs will ever come close to the cost cap provided in the regulation. Pet. R-NO1, Tab B at 49;

Tr. I (Michel) at 43, 45, 65, 95, 102-03, 201, 212, 214, 216-17, 243; Tr. 1 (Hausman, VP,

Synapse Economics) at 259-261; Tr. 5 (Michel) at 241-244, 228, 252-55; Tr. 9 (Michel) at 267.

In the unlikely event a source reaches the cost cap in a given year, it is excused from further

compliance for that year. Tr. 5 (Michel) at 199, 24 1-242.

18 Although opponents speculated about the possibility oC”leakage” under the regulation,

none provided evidence that it would occur. No evidence in the record shows that any regulation
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has ever induced leakage from New Mexico or any other jurisdiction, much less a regulation

similar to the one under consideration. Utilities hoping to sell power to New Mexicans from out

of-state sources, moreover, would not have a “free ride” but would have to obtain approval from

the New Mexico Public Regulation Commission, Tr. 5 (Michel) at 307.

19. No evidence shows that arty covered source could operate more profitably in another

state; nor did any party provide any economic or regulatory comparison of New Mexico to other

states. In reality, covered sources are linked to New Mexico by the location of the resource (oil

and gas) or the location of customers (utilities). Pet. R-NOI, Tab B at 32. Moreover, other states

also impose various greenhouse gas reduction requirements and renewable portfolio standards

and may impose additional requirements in the future. Tr. 9 (Michel) at 297. Finally, the

modest costs imposed by this regulation are unlikely to justify moving facilities or purchasing

power out-of-state. Pet. R-NOl, Tab B at 32-3 3.

20. There are multiple cost-effective opportunities and means by which C02 and other

greenhouse gas emissions can be reduced in New Mexico, including improved efficiency, fuel-

switching, employment of solar, wind and other renewable resources (either alone or in

combination with fast-starting combustion and combined-cycle turbines), carbon capture and

sequestration (or use in tertiary oil recovery), leak detection and cessation, de-pressuring gas

pipelines, dairy biogas combustion, switching Irom combustion to electricity; vapor recovery

units, vacuum release valves, use of co-generation (electricity and heat), methane recovery at

landfills, rangeland management, refrigerator recycling, methane recover from underground coal

mines, green completions of oil and gas wells, etc. Pet. NOl, Tab C at 18; Pet. R-NOI, Tab B at

5, 11, 13, 20-21, 23-25, 27, 34-35, 47; Tr. I (Michel) at 80-81, 95-96, 103, 212-215, 221; Tr. 2

(Peridas) at 30-43; (Randolph) at 43-53; (Collins) at 57-68; Tr. 5 (Michel) at 187-191, 257, 279;

10



Tr. 6 (Miciel) at I 52 158; Tr. 7 (Michel) at 44-47. 85-86; ‘Fr. 8 (Sirnrns) at 97.

21. There are 89 discrete practices or technologies for methane reduction in the oil and gas

sector. These include reduction options for oil and gas production (e.g.. at well sites, gathering

lines), processing (e.g., natural gas plants) and transmission (e.g., larger pipelines). Pet, R-NO1,

Tab G; Tr. 2 (Collins) at 58-63.

22. Eliminating methane from the rule alone creates millions of metric tons of potential

offsets. Tr. 5 (Michel) at 43, 190, 214, 216-17; Tr. 7 (Sprott) at 233-34; cf. Tr. 8 (Simrns) at 96;

Tr. 9 (rvlichel) at 260-65, 319, 332-333 (BHP mine provides opportunities to reduce methane

emissions on the order of hundreds of thousands of metric tons), 357-358.

23. Renewable energy sources, such as wind and solar, can be added to existing power

generation without adversely affecting system reliability or fast-start capability. Tr. 5 (Michel)

at 208; Tr. 9 (Michel) at 292-293. Indeed, as demonstrated by a PNM exhibit, this is key to

California’s strategy for reducing greenhouse gas emissions. PNM Surrebuttal (Bothwell), PNM

Exhibit CDB-6S at 2-3 (December 24, 2009, letter from the California Energy Commission to

EPA).

24. Even opponents admitted that an offset market will be stimulated by adoption of Part

100. Tr. 9 (Bothwell) at 82. And that Devon Energy Corporation has implemented profitable

carbon reduction techniques and is banking credits from the anticipated price on carbon. Ti’.

8(Srnith) at 303.

25. The actions that are taken by specific companies, such as Devon and PNM, to reduce

GHG emissions may qualify for early action credits under Part 100, and reductions required

under Part 100 will also likely qualify for early action credits under a future federal GHG

program. Pet.NOl,TabBatll-13,15,20.31,39.55.

Ii



26. The incredible range of impacts estimated by one economist, who assumed no positive

benefits from the rule, was an unbelievable $0.0 to $1.7 billion. Tr. 8 (Lillywhite) at 46-48. 56,

58 (“the net effect is gmng to be close to zero when you have you are exchanging money”),

60, Mr. Lillywhite provided no documentation of the output or assumptions of his simple Excel

model. Tr. 8 (Liilywhite) at 42-44, 47.

III. Technical Practicability

27. NMED has sufficient staffing, funding and skill to implement Part 100. Tr. 6 (Michel) at

163; Tr. 7 (Sprott) at 165-174, 195-96, 201, 249-50 (one FTE required); Tr. 9 (Michel) at 374-

75. The rule is appropriately flexible and provides appropriate discretion to NMED, enabling it

to apply the rule to diverse sources and situations. Tr. 7 (Sprott) at 168-174, 186, 194. The

flexibility provided in Part 100, as well as the many “off ramps,” will obviate the need for formal

variances. Tr. 7 (Sprott) at 186, 194.

28. The definition of “source” in Part 100 is clear and workable and provides sufficient

certainty to regulated sources. Id. at 196-99, 224; Tr. 6 (Michel) at 78. Reporting under Part 100

will track reporting to EPA and will not impose an undue burden on industry. Id. At 229-30.

12
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AMENDMENTS

29. The Board amended Section 20.2J00.5 - EFFECTIVE DATE to read; “January 1,

2013, or six months after 20.2.350 NMAC isno longer in force, whichever date is later.

30. The Board amended Section 202.100.l5 SUNSET to read: “This part shall

sunset if a regional or federal greenhouse gas reduction program is in place or ten years after the

effective date.”

31. Other sections of the proposed rule were a4nended to comport with these changes.

These amendments are detailed in the deliberation transcript.

ORDER

By an afflrmat.ive vote of 4 to I, the proposed new regulation was approved by the Board

on December 6, 2010 with the amendments as detailed in this Order and the hearing transcript.

The regulations described in this Order are hereby adopted, to be effective 30 days after filing

with the State Records Center.

_________

Dated:±29I
Gay Dihinghn, Chair U
On Behalf orthe Board

13



New Mexico Governor Loses Bid to Overturn Greenhouse Gas Cap

SANTA FE, New Mexico, January 26, 2011 (ENS) The New Mexico Supreme Court handed
en ironmental groups a ictory today in their unanimous ruling that Governor Susana Martinet
s iolated the state Constitution when she prevented a rule establishing a statewide cap on
greenhouse gas emissions from being published as codified state law,

The environmental group New Energy Economy sued Martinez, claiming the newly elected
governor improperly requested the state’s records administrator to delay publishing the rule.

Chief Justice Charles Daniels said state law is clear once regulations are filed, the records
administrator “does not second guess” their intent.

The ruling orders the state records administrator to post the regulations in the next issue of rules
publications. The courCs ruling also applies to a separate but similar lawsuit on dairy regulations
passed by the Water Quality Control Commission in December 2010.

“This is a tremendous and deserved victory for the administration of justice in New Mexico,”
said Bruce Frederick, staff attorney of the New Mexico Environmental Law Center, the nonprofit
law firm that brought the two lawsuits against the governor for its clients, New Energy Economy
and Amigos Bravos, “The ruling ensures that our regulations will continue to be developed in a
public and open process, and be protected from revision through secret.
backroom deals.”

Governor Martinez, a Republican who took office on January 1, 2011,
follows Governor Bill Richardson, a Democrat who was widely hailed
as a champion of environmental protection.

On December 6, 2010, in the final days of the Richardson
administration, the New Mexico Environment Improvement Board,
adopted New Energy Economy’s rules to reduce greenhouse gas
emissions by three percent per year from 2010 levels, with a goal to
reduce emissions 25 percent below 1990 levels by 2020.

New Mexico GovernorNew Energy Economy said in a statement today, This rule enables Susana Martinez tPhoto
effective and efficient carbon pollution reduction that will foster clean courty office of the Governor)

energy job creation and prosperity for New Mexico’s families and
communities. This breakthrough achievement provides a practical model for national climate
change policy and economic renewal.”

Indicating her “bold” new direction for New Mexico, on January 4 Governor Martinez removed
all the members of the Environmental Improvement Board for helping create an “anti-business
environment.”

‘The EIB moved forward with the cap-and-trade regulatory program after state lawmakers
rejected the proposal during the legislative process,” she said then in a statement.

EXHIBIT



“Unfortunately, the majority of EIB members hase made t clear that they are more interested in
adv aneing political ideology than implementing common—sense policies that balance economic
growth with responsible ‘.tewardship in New Mexico.” Martinez %aid.

On her first day in office. Martinez had halted all proposed and pending regulations which
includes the cap—and—trade regulation. To rescind those rules, the new members of the EIB,
which will he appointed by Martinez, will have to hold new public hearings and allow for public
comment.

Martinez’ new direction for New Mexico is illustrated by her choice of
Harrison ‘Jack Schmitt to head the Energy. Minerals and Natural
Resources Department, which oversees environmental issues.

A former U.S. Senator and Apollo 17 astronaut who walked on the
Moon, Schmitt has said he believes that some leaders of the
environmental movement are communists.

As reported by Matthew Reichbach today in the “New Mexico
Independent,” while appearing on “Infowars,” the Alex Jones radio
show, on July 31, 2009, Schmitt said, “I think that there are individuals, rrisnchmitt (Photo by
[Obama science advisor Johnl Hoidren apparently among them, a very Debbie McCaIIum courtesy NASA)

large number who have taken the - shall we say captured - the environmental movement and
turned it into what was previously considered the communist movement.”

Holdren is director of the White House Office of Science and Technology Policy. He was
previously Teresa and John Heinz Professor of Environmental Policy at the Kennedy School of
Government at Harvard University, and director of the Woods Hole Research Center. Holdren
was elected president of the American Association for the Advancement of Science, 2006-2007,
and served as board chairman in 2007-2008.

Later in the interview, Schmitt expanded on the communist theme, saying, “1 think the whole
trend really began with the fall of the Soviet Union. Because the great champion of the
opponents of liberty, namely communism, had to find some other place to go and they basically
went into the environmental movement.”

“That’s not to say there aren’t some major and significant environmental issues, particularly at the
local level, but they converted environmental activism to a political movement and some would
say a religious movement,” Schmitt said on air.

Schmitt has stated repeatedly that he does not believe man-made global warming exists and says
the government pressures scientists to support its existence.



Schmitt must be confirmed by the state Senate, where Democrats are in
the majority.

Also up for Senate confirmation is Governor Martinez choice of
petroleum engineer F. David Martin for secretary of the environment.

Martin currently serves as an adjunct associate professor at the New
Mexico Institute of Mining and Technology. After working for the
Calgon Corp. for 15 years, Martin worked for 20 years at the Petroleum
Recovery Research Center, serving as the director from 1987 to 1996.

In 1990. Martin was appointed by Governor Garrey Carruthers to
coordinate policy between the state of New Mexico and the United States Department of Energy.

Upon his nomination, Martin said, “Without question, our states natural beauty must be kept
intact for future generations. I look forward to working with Governor Martinez to implement
common-sense policies that keep New Mexico beautiful and protect our environment while
allowing for responsible development of our vast natural resources.”

“My goals are the governor’s goals,” said Martin. “Our mission is to provide the highest quality
life through a safe, clean and healthy environment. We want to have policies and procedures in
place that will ensure that our children and grandchildren will have the same thing.”

F. David Martin Photo
courtesy %MLMT)

Cuprkht Environment News Service (ENS) OII. All rkhts reserved.
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2 Environment Rules Halted in New Mexico
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1’

Acting on a campaign promise, New Mexico’s new Republican

governor, Susana Martinez, has scuttled a state regulation requiring

annual 3 percent cuts in greenhouse gas emissions.

A second environmental rule intended to control the discharge of

waste from dairies in southern New Mexico was also dropped before

publication. A different state rule that caps greenhouse gas emissions

from stationary sources like power plants remains in effect for the

time being.

During her campaign, Governor Martinez described the regulation of

heat-trapping emissions as burdensome for industry and harmful to

the state’s economy. Her swift action upon taking office comes as the newly elected

governors of two other southwestern states, Arizona and California, are setting a different

tone, firmly advocating greater reliance on clean energy.

Governor Martinez, who received hundreds of thousands of dollars in campaign

contributions from oil and gas interests, has also said that she does not believe that science

has clearly established a link between climate change and human activity.

As if to emphasize that point, on Thursday she appointed the geologist and former

astronaut Harrison Schmitt, another skeptic, as secretary of the state’s Energy, Minerals

and Natural Resources Department.

The measure on cutting emissions by 3 percent was struck on Tuesday, when the

governor’s office instructed a senior official at the state’s records center not to publish it in

the next state register, to be issued on Jan. 14.
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Because state regulations become final on publication, that rule, which was adopted in c
December by the state’s Environmental Improvement Board, now appears to have no

force. Bruce Frederick, a lawyer for the \c NIc’i o En n)nmcntal li’ (‘‘ntcr, called

Governor Martinez’s action “underhanded” and “illegal,” adding: “It’s beyond the power of

the governor, What she’s trying to do is change the result in a case after the judgment has

been rendered.” 1 I

4 \

Before scuttling the rule, the governor’s office sent e-mails to members of the
- 1)

Environmental Improvement Board informing them that they had been dismissed.

“Unfortunately, the majority of E.I.B. members have made it clear that they are more

interested in advancing political ideology than implementing common-sense policies that

balance economic growth with responsible stewardship,” Governor Martinez said in a press

release announcing the dismissals. 1)

jo. U

In an interview, Gay Dillingham, who had been the board’s chairwoman, said that she

would have preferred that the federal government acted to address climate change across Go to C

the board in place of state regulators. In the absence of firm steps, she said, the board felt it

had to act.

On Election Day, the board voted 4 to 3 to establish an emissions cap on stationary sources

like power plants and a system permitting polluters to trade emission allowances that

would take effect in 2012.

“I think we designed a very good regulation,” Ms. Dillingham said. “Rate payers are not

going to suffer; nobody’s going to suffer.”

Staff members in the state Environmental Department were instructed to refer calls to the M

governor’s press secretary, Scott Darnell. He did not answer repeated phone calls and e-
ALSO

mails seeking comment. What
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