
I3E
FO

R
E

T
H

E
N

E
W

M
E

X
IC

O
ST

A
T

E
E

N
G

IN
E

E
R

)
IN

T
H

E
M

A
T

T
E

R
O

F
T

H
E

A
P

P
L

IC
A

T
IO

N
B

Y
H

earing
N

o.
09-096

A
1JG

U
ST

IN
PL

A
IN

S
R

A
N

C
H

.
L

L
C

FO
R

PE
R

M
IT

T
O

A
P

P
R

O
P

R
IA

T
E

G
R

O
U

N
D

W
A

T
E

R
)

O
SE

File
N

o.
R

G
-89943

IN
T

H
E

R
IO

G
R

A
N

D
E

U
N

D
E

R
G

R
O

U
N

D
)

W
A

T
E

R
B

A
S

IN
O

F
N

E
W

M
E

X
IC

O
)

M
O

T
IO

N
T

O
D

IS
M

IS
S

A
P

P
L

IC
A

T
IO

N

A
ugustin

Plains
R

anch,
Inc.

(“the
C

orporation”)
filed

am
ended

A
pplication

N
o.

R
G

9
9
4
3

(“the
A

pplication”).
requesting

to
take

54,000
acre-feet

of
g
ro

u
n
th

ater
per

year
(“A

F
Y

”)

from
the

R
io

G
rande

U
nderground

W
ater

B
asin

(“R
io

G
rande

B
asin”).

T
he

C
orporation

seeks

this
w

ater
for

the
purpose

of
either

using
or

selling
it.

It
identifies

no
particular

beneficial
use

in

its
A

pplication
and

the
“place

of
use”

is
anyw

here
w

ithin
a

vast
area

com
prising

approxim
ately

12
m

illion
acres.

T
he

enorm
ous

am
ount

of
w

ater
requested

by
the

C
orporation

is
not

based
on,

m
easured

by,
or

lim
ited

to
any

particular
beneficial

use,
as

required
by

N
ew

M
exico’s

C
onstitution.

B
ecause

of
this,

and
because

other
critical

inform
ation

is
m

issing
from

the
A

pplication,
neither

the
S

tate
E

ngineer
nor

the
parties

in
this

case
can

adequately
determ

ine
w

hether
or

to
w

hat
extent

the
“proposed

appropriation”
w

ill
im

pact
existing

w
ater

rights,
be

contrary
to

the
conservation

of

w
ater,

or
be

detrim
ental

to
public

w
elfare.

A
s

a
result,

the
State

E
ngineer

cannot
rationally

or

law
fully

issue
a

perm
it

to
the

C
orporation

w
ithout

violating
his

statutory
duties

and
denying

procedural
due

process
to

existing
w

ater
rights

ow
ners.

M
oreover,

as
a

m
atter

of
law

,
the

C
orporation’s

attem
pt

to
m

onopolize
a

w
ater

supply
for

purposes
of

speculation
and

possible

future
w

ater
sales

is
not

beneficial
use

and
thus

cannot
form

the
basis

of
a

perm
it

to
appropriate

w
ater.



T
herefore.

the
parties

identified
in

the
signature

line
below

(“R
esidents”)

request
the

H
earing

E
xam

iner
to

term
inate

this
proceeding

and
recom

m
end

dism
issal

of
the

A
pplication.’

T
he

grounds
for

this
M

o
tio

n
are

further
set

out
in

detail
below

.

L
S

T
A

N
D

A
R

D
O

F
R

E
V

IE
W

:

T
his

m
otion

tests
the

legal
sufficiency

of
the

A
pplication

and
should

be
decided

under
the

sam
e

standard
that

courts
apply

to
m

otions
to

dism
iss

under
R

ule
of

C
ivil

P
rocedure

I2(b)(6).

See,
e.g..

N
.M

.
L

ife
Ins.

G
uar.

A
ssociation

v.
O

uinn
&

C
o.,

111
N

.M
.

750,
753.

809
P

.2d
1278.

1281
(1991)

(“A
m

otion
to

dism
iss

tests
the

legal
sufficiency

of
the

com
plaint.

In
considering

a

m
otion

to
dism

iss
for

failure
to

state
a

claim
upon

w
hich

relief
can

be
granted.

w
e

m
ust

accept
as

true
all

w
ell-pleaded

facts
and

question
only

w
hether

the
plaintiff

m
ight

prevail
under

any
state

of
facts

provable
under

the
claim

.”)
A

s
a

m
atter

of
law

,
and

for
the

reasons
set

out
below

,
the

lack
of

specificity
in

the
A

pplication
and

the
C

orporation’s
clear

speculative
intent

preclude
the

S
tate

E
ngineer

from
approving

the
A

pplication.
N

M
S

A
1978,

§
72-12-3

(2001)
(requiring

the

S
tate

E
ngineer

to
evaluate

the
im

pacts
that

a
“proposed

appropriation”
w

ill
have

on
existing

w
ater

rights,
conservation

of
w

ater
and

public
w

elfare).
T

herefore,
the

A
pplication

m
ust

be

dism
issed.

II.
T

IlE
C

O
R

P
O

R
A

T
IO

N
’S

A
P

P
L

IC
A

T
IO

%
.

In
its

A
pplication,

the
C

orporation
requests

authorization
from

the
State

E
ngineer

to

divert
and

consum
e

54.000
A

FY
of

g
ro

u
n

d
w

ater
from

the
R

io
G

rande
B

asin.
[E

xhibit
191

4.]

Instead
of

designating
the

“L
ocation

of
W

ell,”
as

required
on

the
State

E
ngineer’s

standard

application
form

,
the

C
orporation

pluralized
the

form
to

read
“L

ocation
of

W
ells”

and
directs

the

reader
to

“A
ttachm

ent
A

.”
[E

xhibit
1¶

2.1
A

ttachm
entA

,
in

turn,
identifies

the
proposed

‘In
addition

to
the

parties
for

w
hich

an
appearance

has
already

been
entered,

the
N

ew
M

exico
E

nvironm
ental

L
aw

C
enter

hereby
enters

its
appearance

on
behalfof

M
ike

L
oya.

D
on

B
rooks

and
Joan

B
rooks.

M
O

T
IO

N
P

age
2



location
of

thirty-seven
w

ells.
{E

xhibit
L

A
ttachm

ent
A

.j
E

ach
proposed

w
ell

w
ill

be
drilled

to
a

total
depth

of
3000

feet,
have

a
diam

eter
of

20
inches,

and
be

capable
of

producing
2000

gallons
of

w
ater

per
m

inute
(“gprn”).

.

In
the

“Purpose
of

U
se”

section
of

the
A

pplication,
the

C
orporation

places
a

“check”
by

every
type

of
possible

beneficial
use

identified
on

the
form

application
and

adds
additional

uses.

jE
xhibit

1
¶

5
j

T
hus,

the
C

orporation
seeks

the
option

to
use

w
ater

for
any

or
all

of
the

follow
ing

purposes:

D
om

estic.
L

ivestock,
Irrigation.

M
unicipal.

Industrial.
C

om
m

ercial.
environm

ental,
recreational,

subdivision
and

related,
replacem

ent
and

augm
entation.

N
o

specific
am

ount
of

w
ater

is
related

to
any

particular
use.

In
the

“A
dditional

S
tatem

ents

or
E

xplanations”
section

of
the

form
,

the
C

orporation
expands

further
on

the
potential

uses
of

w
ater:

T
he

purpose
of

this
am

ended
A

pplication
is

to
provide

w
ater

by
pipeline

to
supplem

ent
or

offset
the

effects
of

existing
uses

and
for

new
uses

in
the

areas
designated

in
A

ttachm
ent

B
in

order
to

reduce
the

current
stress

on
the

w
ater

supply
of

the
R

io
G

rande
B

asin
in

N
ew

M
exico.

Id.
T

hus,
the

C
orporation

seeks
the

option
to

take
54,000

A
FY

to
serve

any
use

or
purpose

w
hatsoever.

T
he

“P
lace

of
U

se”
identified

on
“A

ttachm
ent

B
”

to
the

A
pplication

is
sim

ilarly

expansive.
A

ttachm
ent

B
identifies

the
“place

of
use,”

first,
as

anyw
here

“w
ithin

the
exterior

boundaries
of’

of
the

C
orporation’s

spraw
ling

“ranch,”
w

hich
consists

of
all

or
part

of
forty-

three
(43)

surveyed
sections

of
lan

d
.

2
A

nd
second:

A
ny

areas
w

ithin
C

atron,
Sierra,

Socorro.
V

alencia,
B

ernalillo,
S

andoval.
and

S
anta

Fe
C

ounties
that

are
situated

w
ithin

the
geographic

boundaries
of

the
R

io
G

rande
B

asin
in

N
ew

M
exico.

2E
ach

sectio
n

isasq
u

are
m

ile.

M
O

T
IO

N
Page

3



[E
xhibit

1,A
ttachm

ent
B

.I
T

he
“place

of
use”

designated
in

the
A

pplication
thus

com
prises

roughly
12

m
illion

acres.
A

lthough
the

C
orporation

represents
on

the
A

pplication
that

it
is

the

“
o
n
e
r”

of
all

this
land.

[E
xhibit

1¶
6j.

it
clearly

is
not.’

In
any

event,
on

the
face

of
its

A
pplication,

the
C

orporation
seeks

the
option

to
u

s
e

or
sell

54.01)0
A

FY
for

any
purpose

anyw
here

w
ithin

a
vast

area
of

N
ew

M
exico.

III.
T

H
E

A
P

P
L

IC
A

T
IO

N
M

U
S

T
B

E
D

IS
H

S
S

E
D

B
E

C
A

U
S

E
IT

F
A

IL
S

T
O

D
E

S
IG

N
A

T
E

S
P

E
C

IF
IC

E
L

E
M

E
N

T
S

O
F

B
E

N
E

F
IC

IA
L

U
S

E
,

A
S

R
E

Q
U

IR
E

D
T

O
D

E
F

IN
E

A
W

A
T

E
R

R
IG

H
T

U
N

D
E

R
N

E
W

M
E

X
IC

O
’S

C
O

N
S

T
IT

U
T

IO
N

,
S

T
A

T
U

T
E

S
,

A
N

D
R

E
G

U
L

A
T

IO
N

S
.

T
he

State
E

ngineer
cannot

approve
the

A
pplication

because
it

fails
to

identify
the

specific

elem
ents

necessary
to

define
a

single
w

ater
right,

as
required

by
N

ew
M

exico
law

.
T

he
failure

to

identify
these

elem
ents

in
the

A
pplication

is
not

a
m

ere
technicality.

T
he

lack
of

specificity

prevents
the

State
E

ngineer
from

determ
ining

w
hether

the
“proposed

appropriation”
w

ill
im

pair

existing
w

ater
rights,

be
contrary

to
conservation

of
w

ater,
or

be
detrim

ental
to

public
w

elfare.
It

also
prevents

him
from

providing
effective

notice
of

the
C

orporation’s
“proposed

appropriation”

and
thus

denies
procedural

due
process

to
R

esidents
and

other
w

ater
rights

ow
ners.

F
urtherm

ore.

it
is

unclear
w

hether
or

w
here

irrigation
w

ater
rights

w
ill

be
established

under
the

A
pplication,

and,
if

they
are

established,
it

is
unclear

w
ho

w
ill

ow
n

them
.

T
his

uncertainty,
m

oreover,
w

ill

lead
to

litigation
and

m
ake

adm
inistration

and
adjudication

of
w

ater
rights

difficult
or

im
possible.

T
herefore,

as
further

explained
in

detail
below

,
the

A
pplication

m
ust

be
dism

issed.

For
eam

p
e.

the
undersigned

attorfle\
O

sIIS
land

ithin
the

designated
place

of
use.

M
O

T
IO

N
P

age
3



A
.

A
W

ater
R

ight
Is

I)efinecl
B

y
S

pecific
E

lem
ents

O
f

B
eneficial

U
se.

U
nder

the
law

of
prior

appropriation,
as

declared
and

confirm
ed

in
N

ew
M

exico’s

C
onstitution

and
num

erous
other

authorities,
“beneficial

use
[isi

the
basis,

the
m

easure
and

the

lim
it

of
the

right
to

the
use

of
w

ater’
N

.M
.

C
onst.

A
rt.

X
V

I,§
3;

N
M

S
A

1978,
§

72-1-2
(1941).

T
his

“principle
of

beneficial
use

is
based

on
‘im

perative
necessity’

.
.
.

and
aim

s
fundam

entally
at

definiteness
and

certainty.”
State

cx
rd

.
M

artinez
v.

C
ity

of
L

as
V

egas,
2004

N
M

S
C

9,¶
34,

135
N

.M
.

375.
89

P.3d
47.

In
keeping

w
ith

the
principles

of
“definiteness

and
certainty,”

each

“right
to

the
use

of
w

ater,”
i.e.

each
w

ater
right,

m
ust

be
defined

by
specific

elem
en

ts”
of

beneficial
use.

including
a

specific
“am

ount,
purpose.

.
.
.

and
place

of
use,

and
as

to
w

ater
used

for
irrigation,”

by
the

“specific
tracts

of
land

to
w

hich
[the

righti
shall

be
appurtenant.”

N
M

S
A

1978,§
72-4-19

(1953).
T

hus,
under

the
regulations

of
the

State
E

ngineer,
a

“w
ater

right”

m
eans:T

he
legal

right
to

appropriate
w

ater
for

a
specific

beneficial
use.

T
he

elem
ents

of
a

w
ater

right
generally

include
ow

ner,
point

of
diversion,

place
of

use,
purpose

of
use,

priority
date,

am
ount

of
w

ater,
periods

of
use,

and
any

other
elem

ent
necessary

to
describe

the
right.

§
19.26.2.7

(E
E

)
N

M
A

C
;

see
also

§
19.26.2.7

(X
)

N
M

A
C

(in
the

case
of

groundw
ater,

the
“point

of
diversion”

is
the

w
ell).

A
lthough

a
perm

it
is

not
itself

a
w

ater
right,

its
only

purpose
is

to

authorize
the

perm
ittee

to
establish

a
w

ater
right

consistent
w

ith
the

specific
elem

ents
designated

in
the

perm
it

application.
In

other
w

ords,
a

“perm
it”

is:

A
docum

ent
issued

by
the

state
engineer

that
authorizes

the
diversion

of
w

ater
from

a
specific

point
of

diversion,
for

a
p
articu

lar
beneficial

use,
and

ata
p
articu

lar
place

of
use,

in
accordance

w
ith

the
conditions

of
approval.

A
perm

it
allow

s
the

perm
ittee

to
develop

a
w

ater
right

through
the

application
of

w
ater

to
beneficial

use,
in

conform
ance

w
ith

the
perm

its
conditions

of
approval.

A
perm

it
in

itself
does

not
constitute

a
w

ater
right.

M
O

T
IO

N
Page

5



§
lg.262.7

(W
)

X
M

A
C

(em
phasis

addedj:
e
e

also
H

anson
v.T

urney.
2004

N
M

C
A

69,¶
9,

136

N
M

.
1.94

P.3d
I

(holding
that

a
perm

it
“is

the
au

th
o
rit

to
pursue

a
w

ater
righr—

a
conditional

but
unfulfilled

prom
ise

on
the

part
of

the
state

to
allow

the
perm

ittee
to

one
day

apply
the

states

w
ater

in
a

particular
place

and
to

a
specific

beneficial
use

under
conditions

w
here

the
rights

of

other
appropriators

w
ill

not
he

im
paired”)

(internal
citation

and
quote

om
itted),

T
hus,

acquisition
of

a
perm

it
is

a
m

andatory
pre-condition

to
establishing

a
specific

w
ater

right,
a

w
ater

right
that

is
expressly

defined
by

and
lim

ited
to

particular
elem

ents.

B
.

A
n

A
pplication

T
o

A
ppropriate

V
ater

M
ust

D
escribe

W
ith

S
pecificity

A
ll

E
lem

ents
of

the
D

esired
W

ater
R

ight.

C
onsistent

w
ith

the
forgoing

legal
principles,

an
application

to
appropriate

groundw
ater

m
ust

specifically
“designate

.
.
.

the
beneficial

use
to

w
hich

the
w

ater
w

ill
be

applied,”
“the

location
of

the
proposed

w
ell,”

“the
am

ount
of

w
ater

applied
for.”

“the
place

of
the

use
for

w
hich

the
w

ater
is

desired,”
and

“the
description

of
the

land
to

be
irrigated

and
the

nam
e

of
the

ow
ner

of
the

land.”
N

M
S

A
1978,§

72-12-3(A
X

2001).
It

is
particularly

im
portant

to
designate

“the

land
to

be
irrigated”

because,
unlike

every
other

type
of

w
ater

right,
irrigation

w
ater

rights
are

by

law
m

ade
“appurtenant”

to
the

land
that

is
irrigated.

T
hus:

[A
lli

w
aters

appropriated
for

irrigation
purposes.

except
as

otherw
ise

provided
by

w
ritten

contract
betw

een
the

ow
ner

of
the

land
and

the
ow

ner
of

any
ditch,

reservoir
or

other
w

orks
for

the
storage

or
conveyance

of
w

ater,
shall

be
appurtenant

to
specified

lands
ow

ned
by

the
person,

firm
or

corporation
having

the
right

to
use

the
w

ater.

N
M

S
A

1978,§
72-1-2

(1941):
see

also
W

alker
v.

U
nited

S
tates,

2007
N

M
SC

38.¶
23,

142
N

.M
.

35,
162

P.3d
882

(“T
he

sole
exception

to
the

general
rule

that
w

ater
rights

are
[property

rightsl

separate
and

distinct
from

the
land

is
w

ater
used

for
irrigation.”)

A
s

a
general

nile.
the

person

w
ho

ow
ns

the
irrigated

land
w

ill
also

ow
n

the
w

ater
right—

even
ifhe

is
not

the
one

w
ho

diverts

the
w

ater—
and

any
transfer

of
his

land
w

ill
autom

atically
carry

w
ith

it
all

appurtenant
w

ater



rights.
i:

N
M

SA
1978.

§
72-5-22

(1953)
(“the

transfer
of

title
of

land
in

any
m

anner

w
hatsoever

shall
carry

w
ith

it
all

rights
to

the
use

of
w

ater
appurtenant

thereto
for

irrigation

purposes,
unless

previously
alienated

in
the

m
anner

provided
by

law
”);

S
now

v.
A

balos,
18

N
.M

.

681,
695-696,

140
P.

1044,
1049

(1914)
(“the

w
ater

right,
is

appurtenant
to

specified
lands,

and

inheres
in

the
ow

ner
of

the
land;

that
the

right
is

.
.

.ow
ned

and
exercised

by
the

individual,
and,

the
officers

of
the

com
m

unity
A

cequia,
in

diverting
the

w
ater

act
only

as
the

agents
of

the

appropriator.”)
A

ccordingly,
an

application
m

ust
identify

both
the

lands
that

w
ill

have

appurtenant
w

ater
rights

and
the

ow
ner

of
those

lands.

C
.

T
he

A
pplication

M
ust

B
e

D
ism

issed
B

ecause
T

he
C

orporation
F

ailed
T

o
D

esignate
T

he
S

pecific
E

lem
ents

O
f

A
W

ater
R

ight.

T
he

C
orporation’s

failure
to

designate
the

specific
elem

ents
of

a
w

ater
right

in
its

A
pplication

violates
the

law
governing

applications
as

w
ell

as
the

fundam
ental

principles
of

“definiteness
and

certainty.”
Instead

of
“designating”

a
particular

beneficial
use

in
its

A
pplication,

the
C

orporation
requests

the
State

E
ngineer

to
grant

it
the

option
of

selling
or

using

w
ater

for
any

beneficial
use.

Instead
of

designating
a

particular
place

of
beneficial

use,
the

C
orporation

requests
the

option
of

using
w

ater
on

its
ow

n
lands

or
selling

itto
third

parties
for

use
anyw

here
on

roughly
12

m
illion

acres.
A

s
a

res
Lilt,the

“am
ount

of
w

ater”
requested

by
the

C
orporation

is
not

based
on

a
particular

need
for

w
ater

at
a

particular
place,

but
is

instead
m

erely

a
very

large,
arbitrary

num
ber

that
is

based
on

som
ething

other
than

beneficial
use.

T
his

violates

the
N

ew
M

exico
C

onstitution.
w

hich
m

andates
that

beneficial
use

be
the

basis,
the

m
easure

and

the
lim

it
of

a
w

ater
right.

A
ccordingly,

the
A

pplication
m

ust
be

dism
issed.

T
he

C
orporation

also
failed

to
designate

“the
location

ofthe
proposed

w
ell”

in
its

A
pplication,

designating
instead

the
location

of
thirty-seven

separate
w

ells,
A

s
a

result,
no

particular
w

ell,
i.e.,

no
particular

point
of

diversion,
can

be
associated

w
ith

any
particular

M
O

T
IO

N
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beneficial
use.

am
ount

of
w

ater,
or

place
of

u
se.

O
n

the
contrary,

any
given

w
ell

or
w

ells
could

he
associated

w
ith

any
given

purpose
of

use,
am

ount
of

w
ater,

or
place

of
use.

M
oreover,

it
is

unclear
w

hether
the

C
orporation

is
seeking

to
establish

thirty-seven
separate

w
ater

rights,
w

ith

each
right

associated
w

ith
a

single
w

ell,
or

one
w

ater
right

having
thirty-six

“supplem
ental

w
ells”

or
alternate

points
of

diversion.
In

either
case,

the
A

pplication
violates

N
ew

M
exico

law

and
m

ust
he

dism
issed.

O
n

the
one

hand,
if

the
C

orporation
seeks

to
establish

thirty-seven
separate

w
ater

rights

through
the

issuance
of

a
single

perm
it,

its
A

pplication
violates

S
tate

E
ngineer

regulations.
A

n

applicant
m

ay
only

establish
one

w
ater

right
tinder

any
given

perm
it,

and
that

w
ater

right
m

ust be

defined
by

clear
and

specific
elem

ents,
including

a
specific

“point
of

diversion”
consisting

of
a

single
w

ell.
See,

e.g.,
§

19.26.2.7
(W

)
N

M
A

C
(defining

“perm
it”

as
a

“docum
ent

.
.
.

that

authorizes
the

diversion
of

w
ater

from
a

specific
point

of
diversion”

and
that

“allow
s

the

perm
ittee

to
develop

a
w

ater
right”)(em

phasis
added);

§
19.27.1.10

N
M

A
C

(requiring
that

“the

annual
am

ount
of

the
appropriation

perm
itted

tinder
one

[perm
it]

application
.
.
.

be
lim

ited
to

the

annual
am

ount
that

can
reasonably

be
expected

to
be

produced
and

applied
to

beneficial
use

from

a
single

w
ell.”)

O
n

the
other

hand,
if

the
C

orporation
seeks

to
establish

a
single

w
ater

right
w

ith

one
m

ain
w

ell
and

thirty-six
supplem

ental
w

ells,
its

A
pplication

violates
N

M
S

A
§

1978,
72-12-

24
(1959)

and
§

19.27.1.27
N

M
A

C
,

w
hich

require
separate

applications
and

public
notice

for

each
supplem

ental
w

ell.
A

gain,
the

A
pplication

on
its

face
violates

N
ew

M
exico

law
and

m
ust

be
dism

issed.

T
he

C
orporation,

m
oreover,

failed
to

sufficiently
identify

“the
land

to
be

irrig
a
te

d
,”

stating
instead:

[ToI the
extent that the

applied-for
w

ater
w

ill be
used

fo
r

irrigation
on

[corporate
lands],

the
irrigation

w
ill

be
lim

ited
to

120
acres

w
ithin

a
1.290

foot

M
O
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radius
of

each
of

the
37

w
ell

locations
listed

on
A

ttachm
ent

A
to

the
A

m
ended

A
pp!ication.

[E
xhibit

2—
June

26.
2008.

E
m

ail
from

W
echsler

to
A

nderson
(em

phasis
added)]

T
his

em
ail

show
s

that
the

C
orporation

is
not

com
m

itting
to

irrigate
its

ow
n

lands.
R

ather,
it

m
erely

seeks
an

option
to

do
so.

A
t

the
sam

e
tim

e,
it also

seeks
the

option
to

sell
all

or
part

of
the

requested

54,000
A

FY
to

third-parties,
som

e
of

w
hom

m
ight

use
the

w
ater

to
irrigate

their
ow

n
land,

w
hich

m
ay

be
located

anyw
here

w
ithin

the
vast

area
identified

in
the

A
pplication.

T
hus,

based
on

the

A
pplication,

one
cannot

determ
ine

w
ith

any
certainty

w
hether

or
w

here
irrigation

w
ater

rights

w
ill

becom
e

appurtenant.
F

urtherm
ore,

if
irrigation

w
ater

rights
are

established
through

the

A
pplication,

it
is

unclear
w

ho
w

ill
ow

n
them

,
w

hich
is

yet
another

defect
in

the
A

pplication

requiring
dism

issal.

T
he

C
orporation’s

failure
to

com
ply

w
ith

the
law

has
resulted

in
a

vague
A

pplication.

A
lthough

this
vagueness

serves
the

C
orporation’s

obvious
desire

for
m

axim
um

flexibility,
it

utterly
violates

the
fundam

ental
principles

on
w

hich
the

prior
appropriation

system
is

based,

nam
ely

definiteness
and

certainty.
T

he
lack

of
specificity

also
has

practical
im

plications.
It

w
ill

lead
to

litigation
and

m
ake

adm
inistration

and
adjudication

of
w

ater
rights

im
possible,

because

one
cannot

determ
ine

exactly
w

hat,
w

here
or

w
hose

w
ater

rights
m

ay
be

established
through

the

A
pplication.

For
all

these
reasons,

the
A

pplication
is

legally
defective

on
its

face
and

m
ust

be

dism
issed.

D
.

T
he

A
pplication

M
ust

B
e

D
ism

issed
B

ecause
It

F
ails

T
o

P
rovide

C
ritical

Inform
ation

N
ecessary

T
o

D
eterm

ine
Im

pacts
T

o
E

xisting
W

ater
R

ights.
C

onservation
O

f
W

ater
A

nd
P

ublic
W

elfare.

In
evaluating

the
A

pplication,
the

State
E

ngineer
has

a
m

andatory
statutory

duty
to

determ
ine

w
hether

the
“proposed

appropriation”
w

ill
(1)

“im
pair

existing
w

ater
rights

from
the

source”
(2)

be
“contrary

to
conservation

of
w

ater
w

ithin
the

state,”
or

(3)
be

“detrim
ental

to
the

M
O

T
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public
w

elfare
of

the
state.”

N
M

S
A

197$,
7

2
-l2

3
(E

)
(2001):

T
n-S

tate
G

eneration
&

T
ransm

ission
A

ssn
V

.
D

’A
ntonio.

2010
N

.M
.

A
pp.

L
E

X
IS

124.
12-13

(2010)
(“T

he
State

E
ngineer

m
ust

further
evaluate

applications
to

ensure
that

the
proposed

use
w

ill
not

im
pair

existing
rights,

is
not

contrary
to

conservation
of

w
ater

w
ithin

the
state,

and
is

not
detrim

ental
to

the
public

w
elfare.”)

T
he

State
E

ngineer
m

ust
also

determ
ine

that
the

am
ount

of
w

ater
requested

is
reasonable

and
that

it
w

ill
be

applied
to

a
specific

beneficial
use

w
ithin

a
reasonable

tim
e.

M
artinez

¶
35

(“w
ater

users
have

a
reasonable

tim
e

after
an

initial
appropriation

to
put

w
ater

to
beneficial

use”).
B

ecause
the

C
orporation

failed
to

describe
the

specific
elem

ents
of

a
w

ater

right
in

its
A

pplication,
and

because
the

options
sought

by
the

C
orporation

are
practically

lim
itless,

the
State

E
ngineer

cannot
rationally

evaluate
the

A
pplication

and
it

m
ust

be
dism

issed.

T
he

State
E

ngineer
cannot

determ
ine

an
am

ount
of

w
ater

to
approve,

or
w

hether
the

A
pplication

is
contrary

to
the

conservation
of

w
ater

or
detrim

ental
to

public
w

elfare,
nor

can
he

determ
ine

w
hether

w
ater

w
ill

be
applied

to
beneficial

use
w

ithin
a

reasonable
tim

e.
H

e
can

only

law
fully

m
ake

these
determ

inations
on

the
sole

basis
of

beneficial
use,

and
the

C
orporation

has

failed
to

designate
any

specific
beneficial

use.
N

either
can

the
State

E
ngineer

determ
ine

the

issue
of

im
pairm

ent.
A

n
im

pairm
ent

analysis
w

ould
require

the
State

E
ngineer

to
know

,
for

exam
ple,

w
hether

the
C

orporation
w

ill
pipe

all
or

part
of

the
54,000

A
FY

to
the

R
io

G
rande

for

use
in

T
exas,

or
w

hether
it

w
ill

use
all

or
part

of
the

54.000
A

FY
on

its
ranch,

thus
potentially

recharging
the

affected
aquifer(s)

w
ith

return
flow

.

T
he

problem
s

arising
from

the
C

orporation’s
vague

A
pplication

are
the

sam
e

as
those

associated
w

ith
the

State
E

ngineer’s
discredited

dedication
program

.
F

or
years

the
S

tate

E
ngineer

approved
appropriations

of
groundw

ater
that

w
ere

hydrologically
connected

to
surface

w
ater,

and
that

w
ould

thus
deplete

surface
flow

s,
so

long
as

the
applicant

agreed
to

later
obtain

M
O
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and
retire

adequate
surface

w
ater

rights
to

offset
the

depletion.
In

1994,
the

A
ttorney

G
eneral

ealu
ated

the
State

E
ngineer’s

dedication
policy

an
d

concluded
that

it
u
as

unlaw
ful.

W
ithout

know
ing

exactly
w

hich
surface

w
ater

rights
w

ould
be

retired,
the

State
E

ngineer
could

not

adequately
perform

hi’
statutory

ealu
atio

n
:

A
bsent

the
critical

inform
ation

about
the

location
and

specifics
of

the
A

ater
right’s

to
be

retired,
it

is
im

possible
for

the
State

E
ngineer

to
m

ake
a

finding
that

the
new

appropriation-plus-retirem
ent

is
not

contrary
to

the
conservation

of
w

ater
and

w
ill

not
be

detrim
ental

to
the

public
w

elfare.
N

M
S

A
1978.

§
72-12-3.

Sim
ilarly,

it
is

im
possible

for
the

State
E

ngineer
to

find
that

the
new

appropriation-plus-
retirem

ent
w

ill
not

im
pair

any
existing

rights
because

w
hether

there
w

ill
be

im
pairm

ent
depends

upon
the

location
and

nature
of

the
rights

to
be

retired.ici.
M

oreover,
since

the
public

notice
describes

only
the

new
perm

it
application

and
not

the
surface

w
ater

rights
to

be
retired,

the
public

is
never

notified
of

a
key

part
of

the
transaction

and
cannot

m
eaningfully

participate
in

the
process.

In
the

absence
of

adequate
public

notice,
com

m
ent,

and
opportunity

to
protest.

the
State

E
ngineer

cannot
fully

evaluate
im

pacts
on

existing
w

ater
rights,

public
w

elfare,
and

w
ater

conservation.

1994
N

.M
.

A
G

L
E

X
IS

8,
12-13

(1994).
Sim

ilarly,
in

the
absence

of
inform

ation
about

the

specific
purpose,

place
and

am
ountof

beneficial
use

of
w

ater,
“the

State
E

ngineer
cannot

fully

evaluate
[the

A
pplication’SI

im
pacts

on
existing

w
ater

rights,
public

w
elfare,

and
w

ater

conservation.”
T

hus,
as

a
m

atter
of

law
,the

State
E

ngineer
m

ust
dism

iss
the

A
pplication

for
the

sam
e

reasons
that

he
abandoned

the
dedication

policy.

E
.

T
he

A
pplication

M
ust

B
e

D
ism

issed
B

ecause
S

tate
E

ngineer
C

an
n

o
t

A
pprove

T
he

A
pplication

W
ithout

D
enying

P
ro

ced
u

ral
D

ue
P

rocess
R

ights
T

o
W

ater
R

ights
O

w
ners.

T
he

S
tate

E
ngineer

m
ust

give
w

ater
rights

holders
and

others
m

eaningful
notice

of
the

C
orporation’s

proposed
appropriation,

so
that

they
m

ay
protect

their
rights:

U
pon

the
filing

of
an

application,
the

state
engineer

shall
cause

to
be

published
in

a
new

spaper
that

is
published

and
distributed

in
the

county
w

here
the

w
ell

w
ill

be
located

and
in

each
county

h
e
re

the
w

ater
w

ill
be

.
.
.

put
to

beneficial
use

or
here

other
ater

rights
m

ay
be

affected
.
.
.

a
notice

that
the

application
has

been
filed

and
that

objections
to

the
granting

of
the

application
m

ay
be

filed
w

ithin
ten

days
after

the
last

publication
of

the
notice.

A
ny

person,
firm

or
corporation

or

M
O
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other
entity

objecting
that

the
granting

of
the

application
ill

im
pair

the
objector’s

w
ater

right
shall

have
standing

to
tile

objections
or

protests.

N
M

SA
1978.

7
2
-l2

3
(D

)
(2001).

B
ecause

the
A

pplication
fails

to
provide

critical
inform

ation

about
how

,
w

hen
or

w
here

w
ater

w
ill

he
applied

to
beneficial

use,
or

even
w

hich
beneficial

use(s)
w

ill
be

accom
plished

through
the

A
pplication,

the
State

E
ngineer

cannot
provide

m
eaningful

notice
and

thus
cannot

afford
w

ater
rights

holders
procedural

due
process.

T
he

A
ttorney

G
eneral

reached
the

sam
e

conclusion
w

ith
respect

to
the

State
E

ngineer’s
discredited

dedication
policy:

I N
o]

notice
and

opportunity
to

protest
w

ere
ever

afforded
for

people
w

ho
m

ight
claim

that
the

proposed
retirem

ent
w

as
not

adequate
to

prevent
im

pairm
ent

of
existing

rights.
A

t
the

tim
e

the
perm

it
w

as
issued,

the
particular

rights
to

be
retired

w
ere

not
identified,

so
that

itw
ould

have
been

prem
ature

to
argue

that
retirem

ent
w

ould
not

prevent
im

pairm
ent.

Y
et

at
the

tim
e

the
retirem

ent
rights

w
ere

identified
and

a
notice

of
retirem

ent
w

as
filed,

it
w

as
too

late
to

protest
the

perm
it

and
no

one
w

ould
have

the
right

to
protest

the
retirem

ent.

T
his

failure
to

provide
adequate

notice
and

an
opportunity

to
protest

for
people

w
hose

rights
m

ight
be

im
paired

by
the

perm
it-plus-retirem

ent
is

a
violation

of
those

people’s
rights

to
procedural

due
process.

E
ldorado

at
S

anta
Fe.

Inc.
v.

C
ook,

113
N

.M
.

33,
36.

822
P.2d

672
(C

t.
A

pp.
1991)

(failure
to

follow
notice

procedures
violated

w
ater

rights
holders’

due
process

rights);
N

esbit
v.

C
ity

of
A

lbuquerque,
91

N
.M

.
455,

458,
575

P.2d
1340

(1977)
(due

process
requires

notice
of

zoning
change

w
hich

changes
fundam

ental
character

of
property).

1994
N

.M
.

A
G

L
E

X
IS

8,
17-18

(1994).
A

s
w

ritten,
the

A
pplication

and
notice

fail
to

provide

specific
inform

ation
about

how
m

uch
w

ater
the

C
orporation

m
ight

use
or

sell
for

a
particular

beneficial
use,

w
hen

itm
ight

use
or

sell
this

w
ater,

or
w

here
it

m
ight

use
or

sell
this

w
ater.

A
ccordingly.

the
State

E
ngineer

m
ust

dism
iss

the
A

pplication
because

he
cannot

issue
any

perm
it

w
ithout

denying
procedural

due
process

to
w

ater
rights

ow
ners.

Id.

M
O
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IV
.

T
H

E
A

P
P

L
IC

A
T

IO
N

M
U

S
T

B
E

D
IS

M
IS

S
E

D
B

E
C

A
U

S
E

T
H

E
C

O
R

P
O

R
A

T
IO

N
D

O
E

S
N

O
T

S
E

E
K

T
O

A
P

P
L

Y
W

A
T

E
R

T
O

B
E

N
E

F
IC

IA
L

U
SES

B
U

T
O

N
L

Y
T

O
M

O
N

O
P

O
L

IZ
E

A
W

A
T

E
R

S
U

P
P

L
Y

F
O

R
S

P
E

C
U

L
A

T
IV

E
P

U
R

P
O

S
E

S
.

N
e

M
exico’s

C
onstitution

and
1
a
s

confirm
that

all
“unappropriated

w
ater”

in
this

State

“helong[sj
to

the
public

and
[isj

subject
to

appropriation
for

beneficial
use.”

notjust
h

a

privileged
few

.
hut

by
everyone.

N
.M

.
C

onst.
A

rt.
X

V
I.

§
2.

T
his

is
the

essence
of

“prior

appropriation.”
w

hich
is

a
system

of
law

that
“aim

s
fundam

entally
at

definiteness
and

certainty,”

M
artinez

¶
34,

and
at

achieving
“m

axim
um

benefits”
for

the
greatest

num
ber.

4
¶

36;
see

a
b

M
illheiser

v.
L

ong,
10

N
.M

.
99,

117,
61

P.
111

(1900)
(it

is
the

“general
policy

of
the

entire

m
odern

[prior
appropriationi

system
”

that
the

“greatest
good

shall
accrue

to
the

greatest

num
ber”:

cf.
D

avid
B

.
Schorr,

A
ppropriation

as
A

grarianism
:

D
istributive

Justice
in

the
C

reation

of
P

roperty
R

ights,
32

E
cology

L
.Q

.
3,

*3
(“T

he
unofficial

codes
of

the
C

olorado
m

ining

districts,
conventionally

thought
to

be
the

source
of

the
[prior

appropriationJ
doctrines

‘first
in

tim
e,

first
in

right’
principle,

focused
prim

arily
on

rules
designed

to
ensure

w
ide

distribution
of

property.”)
B

ecause
the

C
orporation’s

A
pplication

is
diam

etrically
opposed

to
these

fundam
ental

principles,
it

m
ust

be
dism

issed.

In
M

artinez,
the

N
ew

M
exico

S
uprem

e
C

ourt
struck

dow
n

the
P

ueblo
R

ights
D

octrine,

w
hich

purportedly
granted

the
T

ow
n

of
L

as
V

egas
a

perpetual,
unlim

ited
right

to
take

as
m

uch

w
ater

from
the

G
allinas

R
iver

as
itneeded.

T
he

C
ourt

held
that

this
claim

could
not

prevail.

because
it
‘

as
w

holly
at

odds
w

ith
the

law
of

prior
appropriation.

In
so

holding.
the

C
ourt

decisively
reversed

its
form

er
m

ajority
opinion

on
the

issue,
expressed

in
C

artw
right

v.
P

ublic

Serv.
C

o.,
66

N
.M

.
64,

343
P.2d

654
(1959),

and
em

braced
Justice

Federici’
scathing

dissent
in

that
case.

M
artinez

¶
38

(“W
e

therefore
agree

w
ith

the
dissent

in
C

artw
right

that
the

ever-

expanding
quality

of
the

pueblo
w

ater
right

‘is
as

antithetical
to

the
doctrine

of
prior

=
=

_
_

_
_

M
O

T
IO
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appropriation
as

day
is

to
night.’”

In
his

dissent,
Justice

Federici
explained

the
fundam

ental

reasons
that

N
ew

M
exico

and
other

arid
states

adopted
the

prior
appropriation

s
stem

:

T
he

reasons
that

the
doctrine

of
prior

appropriation
w

as
adopted

in
all

of
the

w
estern

states
except

C
alifornia

vere
tw

ofold.
First,

to
utilize

scarce
w

ater,
and

second
to

prohibit
the

m
onopoly

inherent
in

the
riparian

doctrine.

C
artvright

at
107,

343
P

.2d
at

684
ii.

Federici.
dissenting.

em
phasis

added).
Justice

F
ederici

continued:

It
w

as
pointed

out
in

A
lbuquerque

L
and

&
Irrigation

C
om

pany
v.

G
utierrez,

10
N

.M
.

177,61
P.

357,
supra,

there
is

no
such

thing
as

private
ow

nership
in

the
w

aters
of

public
stream

s
w

hile
so

flow
ing.

T
he

appropriator
acquires

only
the

right
to

take
from

the
stream

a
given

quantity
of

w
ater

for
a

specified
purpose,

Snow
v.

A
balos,

18
N

.M
.

681,
140

P.
1044.

supra.
M

any
tim

es
this

C
ourt

has
held

that
the

priority
of

right
is

based
upon

the
intent

to
take

a
specified

am
ount

of
w

ater
for

a
specified

purpose
and

he
can

only
acquire

a
perfected

right
to

so
m

uch
w

ater
as

he
applied

to
beneficial

use.
See,

also,
H

arkey
v.

Sm
ith,

1926,
31

N
.M

.
521,

531,
247

P.
550,

553,
w

here
this

C
ourt

stated:
“no

‘dog
in

the
m

anger’
policy

can
be

allow
ed

in
this

state,
unless

these
w

aters
can

be
and

are
beneficially

used
by

plaintiffs,
the

defendants
or

others
m

ay
use

the
sam

e.”

Id.
at

109-110,
343

P
.2d

at
684

(J.
Federici.

dissenting)
(em

phasis
added).

U
nder

the
law

of
prior

appropriation,
the

C
orporation

cannot
use

a
vague

and
indefinite

A
pplication

to
play

“dog
in

the
m

an
g
er”

4
w

ith
respect

to
an

enorm
ous

supply
of

w
ater;

nor
can

the
State

E
ngineer

law
fully

allow
anyone

to
m

onopolize
a

vast
public

resource
for

speculative

purposes.
I
:

see
also

Schorr.
supra

(“
...

the
statutes

of
the

C
olorado

T
erritory,

the
w

ater-rights

provisions
of

the
state

constitution
of

1876,
and

early
judicial

decisions
culm

inating
in

the

leading
[prior

appropriationi
case

of
C

offin
v.

L
eft

H
and

D
itch

C
o.

[6
C

o
b
.

443
(1882)1.

w
ere

m
ainly

concerned
to

prevent
control

of
w

ater
by

capitalists,
and

did
so

by
breaking

the
com

m
on-

law
m

onopoly
of

riparian
ow

ners
and

opening
access

to
the

resource
to

all
bona

tIde
users”);

T
urley

v.
F

urm
an.

16
N

.M
.

253.
266.

114
P.

278.
283

(1911)
(condem

ning
th

e
T

urley
irrigation

T
his

once
com

m
on

phrase
refers

to
a

person
sh

o
pre\ents

others
from

enjoying
som

ething
that

he
has

no
need

for.

M
O

T
IO
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project”
because

it
“w

ill
he

both
w

aterless
and

valueless,
a

purely
speculative

proposition,

obnoxious
to

irrigation
law

s”);
S

chodde
v.

T
w

in
Falls

L
and

&
W

ater
C

o..
224

U
.S.

107.
121

(1912)
(holding

that
the

right
to

use
w

ater
under

the
prior

appropriation
doctrine

“m
ust

he

exercised
.
.
.

so
[as

not]
to

deprive
a

w
hole

neighborhood
or

com
m

unity
of

its
use

and
vest

an

absolute
m

onopoly
in

a
single

individual”):çf
Y

oung
&

N
orton

v.
H

inderlider,
15

N
.M

.
666.

677,110
P.

1045,
1050

(N
.M

.
1910)

(“ft
is

.
.
.

obviously
for

the
public

interest
that

investors

should
be

protected
against

m
aking

w
orthless

investm
ents

[in
proposed

irrigation
projects]

in

N
ew

M
exico.

and
especially

that
they

should
not

be
led

to
m

ake
them

through
[the

T
erritorial

E
ngineer’s]

official
approval

of
unsound

enterprises”).

A
s

illustrated
in

the
case

of
M

iliheiser
v.

L
ong,

the
requirem

ent
of

“beneficial
use”

prevents,
and

is
intended

to
prevent,

anyone
from

m
onopolizing

an
entire

w
ater

supply
for

speculative
purposes.

In
M

illheiser,
defendants

L
ong

and
T

ruxton
“took

possession
of

a
large

ditch”
that

w
as

capable
of

diverting
the

entire
surface

flow
of

the
R

io
H

ondo.
M

illheiser
at

116,

61
P.

at
117,

T
heir

aim
w

as
to

gain
control

over
an

entire
w

ater
supply,

not
for

their
ow

n
use,

but
in

hopes
of

selling
w

ater
to

third
parties

for
profit.

iç
T

hey
argued

that
their

intent
and

ability
to

divert
“all

the
w

ater”
w

as
sufficient

under
the

law
to

create
a

right
to

ow
n

“all
the

w
ater,”

a
free

public
resource,

for
the

purpose
of

selling
it

to
others.

B
ased

on
the

principle
of

beneficial
use,

the
C

ourt
disagreed:

U
nder

[the]
construction

of
the

law
[advocated

by
speculators

L
ong

and
T

ruxton],
the

first
person

w
ho

diverts
the

w
ater

from
the

stream
.

m
ay

have
a

m
onopoly

of
all

the
w

ater
of

any
stream

,
by

sim
ply

m
aking

this
ditch

large
enough

to
conduct

it
from

the
usual

channel.
T

here
need

be
but

one
appropriation,

and
all

other
settlers

upon
such

stream
m

ust
pay

tribute
to

the
person

m
aking

the
first

diversion.
T

his
is

not
the

law
governing

w
ater

rights
in

this
T

erritory
w

here
the

w
aters

of
natural

stream
s

are
declared

to
be

free
to

those
w

ho
apply

them
to

a
beneficial

use.
until

all
are

thus
appropriated.

M
r.

M
cK

im
m

ey
in

his
w

ork
on

irrigation
has

this
to

say
on

this
subject:

M
O

T
IO

N
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U
nder

the
later

decisions
relative

to
the

capacity
of

the
ditch

being
the

lim
it

of
the

extent
of

the
appropriator\

rights
in

and
to

the
v

aters
of

a
stream

,
it

is
held

to
he

against
the

general
policy

of
the

entire
m

odem
system

of
the

doctrm
e

of
appropriation

that
the

greatest
good

shall
accrue

to
the

greatest
num

ber.
For

if
this

w
as

the
law

upon
the

subject
a

person
m

ight
lay

claim
to

the
w

ater
of

w
hole

rivers
for

the
ostensible

purpose
of

irrigating
im

m
ense

tracts
of

land.
w

hich
w

ith
the

utm
ost

diligence
w

ould
take

years
to

accom
plish:

and
although

others
m

ight
intervene

and
attem

pt
to

appropriate
the

w
ater

of
a

stream
,

they
could

only
lay

claim
to

it
for

a
tem

porary
period

of
tim

e,
and

until
the

w
orks

of
the

first
appropriator

crc
eventually

com
pleted.

and
they

w
ould

then
he

deprived
of

their
appropriation.’

M
iliheiser

at
116-117,

61
P.

at
117.

B
ased

on
this

analysis,
the

C
ourt

held
that

speculators
could

not
transform

the
m

ere
ability

and
desire

to
divert

an
entire

stream
into

de
flicto

ow
nership

of

that
stream

,
because:

T
hus

w
ould

the
w

ay
for

speculation
and

m
onopoly

be
opened

and
the

m
ain

object
of

the
law

[of
prior

appropriationI defeated.

Id.
at

117,61
P.

at
117.

T
he

C
orporation

is
no

different
than

L
ong

and
T

ruxton.
It

seeks
to

m
onopolize

an
entire

w
ater

supply
through

its
alleged

ability
to

extract
54,000

A
FY

via
37

deep,
large-diam

eter
w

ells,

just
as

L
ong

and
T

ruxton
sought

to
do

the
sam

e
through

a
large

capacity
ditch.

T
herefore,just

as

L
ong

and
T

ruxton’s
m

ere
speculative

“intention
.
.
.

to
sell”

w
ater

to
third

parties
“rather

than

apply
[iti

to
their

ow
n”

use
could

not
establish

w
ater

right,
the

C
orporation’s

identical
intention

cannot
form

the
basis

of
a

perm
it

under
N

ew
M

exico
law

.
5

Id.
at

119,
61

P.
at

118.
A

s
a

m
atter

of
law

,
hoarding

w
ater

for
possible

future
sales

is
not

“beneficial
use.”

T
his

sam
e

conclusion
also

holds
true

under
the

law
of

C
olorado.

w
hose

basic
law

of
prior

appropriation
is

the
sam

e
as

N
ew

M
exico’s.

L
indsey

v.
M

cC
lure.

136
F.2d

65.
69

(10th
C

ir.

A
lthough

the
C

orporation
seeks

the
option

to
irrigate

4440
acres

of
its

o
’n

land,
the

S
tate

E
ngineer

cannot
approve

the
A

pplication
even

for
this

lim
ited

purpose.
First.

irrigation
is

only
one

uf
m

any
possible

u
s
e
s

under
the

A
pplication

and
no

specific
am

ount
is

requested
for

irrigation.
S

econd.
37

sells
and

54.000
A

FY
cannot

he
appro’ed

under
one

application
and

certainly
are

not
necessary

to
irrigate

4440
acres.

§
19.27.I

10
N

M
A

C
.

T
hird.

if
the

C
orporation

desires
to

narrow
its

request
to

irrigation
of

its
ow

n
lands,

this
w

ould
m

aterially
change

its
A

pplication;
therefore,

it
m

ust
subm

it
an

entirely
new

application
along

w
ith

public
notice

of
its

new
intent.



N
.M

.
1943)

(“C
olorado

and
N

ew
M

exico
have

the
sam

e
basic

w
ater

law
.”

In
C

olorado
R

iver

W
ater

C
onservation

D
ist.

v.
V

idler
T

unnel
W

ater
C

o.,
197

C
ob.

413,
594

P.2d
566

(1979),
the

V
idler

runnel
W

ater
C

om
pany

(“V
idler”

requested
a

“conditional
a
te

r
right”

to
d
ie

rt
and

store
w

ater,
not

for
its

ow
n

beneficial
use,

but
for

potential
future

sales
to

third
parties.

A

conditional
w

ater
right

is
essentially

the
sam

e
as

a
perm

it
under

N
ew

M
exico

law
.

Id.
at

416.

594
P

.2d
at

567
(“A

conditional
w

ater
right

is
the

‘right
to

perfect
a

w
ater

right
w

ith
a

certain

priority
upon

the
com

pletion
w

ith
reasonable

diligence
of

the
appropriation

upon
w

hich
such

w
ater

right
is

to
be

based.”)
In

denying
the

com
pany’s

request.
the

C
olorado

S
uprem

e
C

ourt

held:

O
ur

constitution
guarantees

a
right

to
appropriate,

not
a

right
to

speculate.
T

he
right

to
appropriate

is
for

use,
not

m
erely

for
profit.

A
s

w
e

read
our

constitution
and

statutes,
they

give
no

one
the

right
to

preem
pt

the
developm

ent
potential

of
w

ater
for

the
anticipated

future
use

of
others

not
in

privity
of

contract,
or

in
any

agency
relationship,

w
ith

the
developer

regarding
that

use.
T

o
recognize

conditional
decrees

grounded
on

no
interest

beyond
a

desire
to

obtain
w

ater
for

sale
w

ould
-

as
a

practical
m

atter
-
-

discourage
those

w
ho

have
need

and
use

for
the

w
ater

from
developing

it.
M

oreover,
such

a
rule

w
ould

encourage
those

w
ith

vast
m

onetary
resources

to
m

onopolize,
for

personal
profit

rather
than

for
beneficial

use,
w

hatever
unappropriated

w
ater

rem
ains.

T
w

enty-five
years

ago
this

C
ourt

em
phatically

rejected
the

“claim
that

m
ere

speculators,
not

intending
them

selves
to

appropriate
and

carry
w

ater
to

a
beneficial

use
or

representing
others

so
intending,

can
by

survey,
plat,

and
token

construction
com

pel
subsequentbonajide

appropriators
to

pay
them

tribute
by

purchasing
their

claim
s

in
order

to
acquire

a
right

guaranteed
them

by
our

C
onstitution.”

D
enver

v.
N

orthern
C

olorado
W

ater
D

ist.,
130

C
o
b
.

375.
408.

276
P

.2d
992.

1009
(1954).

Id.
at

417.
594

P.2d
at

568.
In

so
holding.

the
C

olorado
C

ourt
did

not
create

a
new

doctrine

unique
to

C
olorado,

but
m

erely
applied

the
fundam

ental
principles

of
prior

appropriation

described
above.

c
C

ity
of

T
hornton

v.
B

ijou
Irrigation

C
o.,

926
P

.2d
1,67

(C
o

b
.

S.C
t.

1996)
(“A

lthough
V

idler
has

m
ost

often
been

cited
as

defining
the

anti-speculation
doctrine,

w
e

did
not

articulate
a

new
legal

requirem
ent

in
that

case,
but

rather
m

erely
applied

longstanding

principles
of

C
olorado

w
ater

law
”):

see
also

Jicarilla
A

pache
T

ribe
v.

U
nited

S
tates.

657
F

.2d



1126,
1133(10th

C
ir,

1981)
“W

e
do

not
deny

that
A

lbuquerque
could

take
the

quantity

authorized
in

order
to

provide
its

purchasers
for

beneficial
use

B
ut

it
cannot

take
the

w
ater

now
w

ith
a

m
ere

hope
of

possible
sales

in
the

future”)
(citing

V
idler).

T
he

C
orporation’s

A
pplication

is
fundam

entally
no

different
than

V
idler’s

request
for

a

speculative
conditional

w
ater

right.
N

or
is

it
different

than
L

ong
and

T
ruxton’s

attem
pt

to

m
onopolize

an
entire

w
ater

supply
in

order
to

profit
from

sales
of

free
public

w
ater.

In
all

cases.

the
purported

appropriator
is

not
seeking

to
divert

w
ater

for
its

ow
n

beneficial
use.

H
e

is
m

erely

speculating,
hoping

to
m

ake
a

profit
by

m
onopolizing

a
free

public
w

ater
supply

and
selling

it
to

third
parties.

T
his

has
never

been
allow

ed
under

N
ew

M
exico

law
,or

any
other

prior

appropriation
state,

because
it

goes
against

the
bedrock

principles
of

prior
appropriation

and

beneficial
use.

A
s

a
m

atter
of

law
,

therefore.
the

State
E

ngineer
cannot

approve
the

A
pplication

and
it

m
ust

be
dism
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