
S
S

T
A

T
E

O
F

N
E

W
M

E
X

IC
O

B
E

F
O

R
E

T
H

E
E

N
V

iR
O

N
M

E
N

T
A

L
IM

P
R

O
V

E
M

E
N

T
B

O
A

R
D

IN
T

H
E

M
A

T
T

E
R

O
F

P
R

O
P

O
S

E
D

R
E

P
E

A
L

N
o.

E
IB

11-15(R
)

O
F

R
E

G
U

L
A

T
IO

N
S

20.2.350
-

G
R

E
E

N
H

O
U

S
E

G
A

S
R

E
D

U
C

T
IO

N
P

R
O

G
R

A
M

20.2.300
-

R
E

P
O

R
T

IN
G

O
F

G
R

E
E

N
H

O
U

S
E

G
A

S
E

M
IS

S
iO

N
S

20.2.30!
-

G
R

E
E

N
H

O
U

S
E

G
A

S
R

E
P

O
R

T
IN

G
V

E
R

IF
IC

A
T

IO
N

R
E

Q
U

IR
E

M
E

N
T

S

M
O

T
IO

N
T

O
S

T
R

IK
E

O
R

O
T

H
E

R
W

IS
E

E
X

C
L

U
D

E
A

L
L

O
F

P
E

T
IT

IO
N

E
R

S
P

R
E

-F
IL

E
D

T
E

S
T

IM
O

N
Y

N
ew

E
nergy

E
conom

y,
Inc.

(N
E

E
)

requests
the

H
earing

O
fficer

to
strike

or
otherw

ise

exclude
all

of
the

testim
ony

pre-filed
by

petitioners.
First,

E
IB

Iacksjurisdiction
to

resolve
the

issues
that

the
testim

ony
raises

concerning
the

validity
of

R
ule

350,
because

these
sam

e
issues

are
pending

before
the

C
ourt

of
A

ppeals.
S

econd,
pursuant

to
the

public
policy

against

m
ultiplicity

of
suits,

petitioners
should

not
be

allow
ed

m
ultiple

bites
at

the
apple.

A
R

G
U

M
E

N
T

1.
E

IB
cannot

resolve
the

issues
raised

by
Petitioners’

w
itnesses

w
hile

the
sam

e
issues

are
pending

on
appeal

before
the

C
ourt

of
A

ppeals.

T
he

N
ew

M
exico

E
nvironm

ental
Im

provem
ent

B
oard

(E
IB

)
issued

final
orders

adopting

R
ules

100
and

350
in

E
IB

C
ase

N
os.

08-19(R
)

and
10-04(R

),
respectively,

referred
to

herein
as

the
“prior

proceedings.”
E

xhibit
A

—
O

rder
and

S
tatem

entofR
easonsfo

r
A

dopting
R

egulations

(S
O

R
),

E
IB

C
ase

N
o.

08-19(R
)

(R
ule

100);
E

xhibit
B

—
SO

R
,

E
IB

C
ase

N
o.

10-04(R
)

(R
ule

350).
E

IB
’s

final
orders

are
directly

and
exclusively

appealable
to

the
C

ourt
of

A
ppeals.

N
M

S
A

1978,
74-1-9;

N
M

SA
1978,§

74-2-9.
P

etitioners
tim

ely
filed

a
total

of
fourteen

separate
appeals

of
E

IB
’s

final
orders

in
E

IB
C

ase
N

os.
08-19(R

)
and

10-04(R
).

E
xhibit

C
at

10-1
1(N

E
E

’s

M
otion

to
Intervene

in
PN

M
’s

appeal
of

R
ule

100);
E

xhibit
D

at
11

(N
E

E
’s

M
otion

to
Intervene

in
P

N
M

’s
appeal

of
R

ule
350).



T
he

filing
of

petitioners’
notices

of
appeal

divested
E

IB
ofjurisdiction

over
the

m
atters

at

issue
in

the
prior

proceedings,just
as

the
tiling

of
an

appeal
from

a
district

court’s
final

order

divests
the

district court
of jurisdiction.

G
riggs

v,
Provident

C
onsum

er
D

iscount
C

o.,
459

U
.S.

56,
58

(1982)
(“T

he
filing

of
a

notice
of

appeal
is

an
event

ofjurisdictional
significance

-
it

confers
jurisdiction

on
the

court
of

appeals
and

divests
the

district
court

of
its

control
over

those

aspects
of

the
case

involved
in

the
appeal”);

G
onzales

v,
Surgidev

C
orp.,

120
N

.M
.

151,
156

(1995)
(“T

he
purpose

of
divesting

a
district

court
ofjurisdiction

w
hile

a
judgm

ent
is

on
appeal

is

to
‘avoid

the
confusion

and
w

aste
of

tim
e

that
m

ight
flow

from
putting

the
sam

e
issues

before

tw
o

courts
at

the
sam

e
tim

e”
)

(internal
citation

om
itted);

K
elly

Inn
N

o.
102

v.
K

apnison,
113

N
.M

.
231,

24
1-242

(N
.M

.
1992)

(“T
he

trial
court

loses
jurisdiction

of
the

case
upon

the
filing

of

the
notice

of
appeal,

except
for

the
purposes

of
perfecting

such
appeal,

or
of

passing
upon

a

m
otion

directed
to

the
judgm

ent
pending

at
the

tim
e.

.
.
.

D
ivestiture

occurs
by

the
taking

of
an

appeal
because

the
appeal

rem
oves

the
litigation

from
the

district
court”)

(internal
citations

om
itted);

L
orain

E
dn.

A
ssn.

v.
L

orain
C

ity
School

D
ist.

B
d.

of
E

dn.
46

O
hio

St.
3d

12,
15,

544

N
.E

.2d
687

(1989)
(“W

hen
a

notice
of

appeal
from

a
decision

of
an

adm
inistrative

agency
has

been
filed,

the
agency

is
divested

of
its

inherentjurisdiction
to

reconsider,
m

odify,
or

vacate
the

decision.”)

In
the

instant
proceeding,

petitioners
raise

m
ultiple

issues
that

purportedly
call

into

question
the

validity
of

R
ule

350.
See,e.g.,

P
etitioners’

Joint
P

etition
to

R
epeal

R
ule

350

(alleging
that

R
ule

350
w

as
not

supported
by

substantial
evidence,

w
ill

harm
N

ew
M

exico’s

econom
y,

is
technically

infeasible,
w

ill
not

abate
or

prevent
air

pollution,
is

contrary
to

public

w
elfare,

is
beyond

E
IB

’s
pow

er
to

adopt,
conflicts

w
ith

state
and

federal
law

,
w

ill
drive

up
costs,

ilI
drive

out
businesses,

w
ill

harm
pow

er
reliability,

etc.).
In

their
pre-filed

testim
ony,

M
O

TIO
N

Page
2



petitioners
present

num
erous

w
itnesses

purporting
to

support
petitioners’

m
ulti-pronged

attack

on
the

validity
of

R
ule

350.
T

hese
w

itnesses
are,

by
and

large,
the

sam
e

w
itnesses

w
ho

testified

in
the

prior
proceedings

last
year.

T
hey

advocate
repealing

R
ule

350
for

the
sam

e
reasons

that

petitioners
advocated

not
adopting

R
ule

350
in

the
prior

proceedings,
w

hich
E

IB
expressly

rejected
in

its
finals

SO
R

s
that

are
now

on
appeal

in
the

C
ourt

of
A

ppeals.’
E

xhibit
A

:
E

xhibit

B
.

A
ccordingly,

all
of

the
testim

ony
offered

by
petitioners

to
repeal

R
ule

350
should

be
stricken

or
otherw

ise
excluded,

because
E

IB
lacks

pow
er

to
reverse

itself
or

resolve
the

issues
regarding

the
validity

of
R

ule
350

w
hile

the
sam

e
issues

are
pending

before
the

C
ourt

of
A

ppeals.
j

II.
P

etitioners
cannot

have
m

ultiple
bites

at
the

apple.

E
IB

’s
refusal

so
far

to
recognize

the
jurisdictional

flaw
in

the
instant

proceeding
2

unjustly
enables

petitioners
to

have
m

ultiple
bites

at
the

apple,
thus

assisting
petitioners

in
their

quest
to

generate
m

ultiple
adm

inistrative
proceedings,

law
suits,

and
extraordinary

w
rit

proceedings
on

the
sam

e
issues.

In
the

prior
proceedings,

petitioners
argued

extensively
and

presented
num

erous
w

itnesses
and

evidence
against

adoption
of

R
ule

350
and

R
ule

100.
D

uring

the
course

of
the

R
ule

100
proceeding,

they
brought

an
unconstitutional

law
suit

against
E

IB
in

L
ea

C
ounty

D
istrict

C
ourt,

forcing
N

E
E

to
intervene

in
the

suit
and

ultim
ately

requiring
it

to

obtain
a

w
rit

of
superintending

control
from

the
N

ew
M

exico
S

uprem
e

C
ourt.

N
ew

E
nergy

E
con.,

Inc.
v.

S
hoobridge,

2010
N

M
SC

49.
A

fter
E

IB
rejected

petitioners’
argum

ents
and

entered
final

SO
R

s
adopting

R
ules

100
and

350,
petitioners

filed
fourteen

separate
appeals.

A
fter

the
election

of
G

overnor
M

artinez,
the

new
ly-appointed

E
IB

entered
into

an
ex

p
arte

Petitioners
sum

m
arized

all
the

appellate
issues

in
their

closing
argum

ents
in

E
IB

10-04(R
).

w
hich

are
available

at
http:/fw

w
w

nm
envstate.nm

us/eih/pastpleadingshtm
l.htm

.
under

the
heading

“E
IB

10-04
(R

)
Proposed

G
reenhouse

G
as

C
ap

and
T

rade
Pleading

L
og

and
D

ocum
ents”

(open
link

“E
IB

10-04
Pleading

D
ocum

ents
84-93”).

In
their

Joint
M

otion
for

R
em

and
and

other
pleadings.

E
IB

and
petitioners

im
plicitly

acknow
ledge

the
sticky

jurisdictional
problem

s
created

by
having

dual
proceedings

on
the

sam
e

m
atter

(i.e..
the

validity
of

the
R

ules)
pending

at
the

sam
e

tim
e

before
the

C
ourt

ot
A

ppeals
and

E
IB

.
N

E
E

’s
R

ef/v
in

S
u
p
p
o
rt

(tfrtO
ttO

F
l

to
Strike

P
ortions

of
P

etitioners
S

tatem
ent

ofR
easons,

M
O

T
IO

N
P

age
3



agreem
ent

w
ith

petitioners,
pursuant

to
w

hich
petitioners

filed
joint

petitions
to

repeal
R

ules
1(X)

and
350.

thus
in

itia
tin

g
the

current
proceedings

in
w

hich
petitioners

raise
the

sam
e

issues
and

repeat
the

sam
e

argum
ents.

T
he

law
abhors

m
ultiplicity

of
suits—

it
w

astes
lim

ited
resources,

causes
needless

duplication,
and

leads
to

inconsistent
results.

State
v.

M
anzanares,

100
N

.M
.

621
(1983);

U
nited

N
uclear

C
o
,

v.
Fort,

102
N

.M
.

756,
761

(C
t.

A
pp.

1985).
A

ccordingly,
if

E
IB

w
ill

not
dism

iss
their

petitions
outright,

the
H

earing
O

fficer
should

at
least

prevent

petitioners
from

offering
the

sam
e

evidence
and

litigating
the

sam
e

issues
in

the
current

proceedings
that

they
offered

and
fully

litigated
in

the
prior

proceedings
and

that
are

currently
on

appeal.
f
.

S
hovelin

v.
C

entral
N

.M
.

E
lec.

C
oop.,

115
N

.M
.

293
(1993)

(“T
he

doctrine
of

collateral
estoppel

fosters
judicial

econom
y

by
preventing

the
relitigation

of
ultim

ate
facts

or

issues
actually

and
necessarily

decided
in

a
prior

su
it”)

(internal
citations

om
itted).

W
H

E
R

E
F

O
R

E
,

for
the

reasons
set

out
above,

N
E

E
requests

the
H

earing
O

fficer
to

strike

or
otherw

ise
exclude

all
of

the
testim

ony
filed

by
petitioners

in
this

proceeding
on

or
around

S
eptem

ber
15,

2011.

N
E

W
M

E
X

IC
O

E
N

V
IR

O
N

M
E

N
T

A
L

L
A

W
C

E
N

T
E

R

R
.

B
ruce

F
rederick

D
ouglas

M
eiklejohn

E
ric

Jantz
Jonathan

B
lock

1405
L

uisa
Street.

Ste.
5

Santa
Fe.

N
M

87505
(505)

989-9022
bfrederick@

nm
elc.org

A
ttorneys

for
N

ew
E

nergy
E

conom
y,

Inc.

M
O

TIO
N

P
age

4



C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E
:

I certify
that

I caused
a

c
py

of
the

foregoing
paper

to
be

em
ailed

to
Petitioners

attorneys
and

Stephen
V

igil
on

_
_
_
_
_
_
_
_
_
_
_
_
_
,2011.

R
.

B
ruce

Frederick

M
O

TIO
N

P
age

5



S
T

A
T

E
O

F
N

E
W

M
E

X
IC

O

B
E

F
O

R
E

T
H

E
E

N
V

IR
O

N
M

E
N

T
A

L
IM

P
R

O
V

E
M

E
N

T

IN
T

H
E

M
A

T
T

E
R

O
F

T
H

E
P

E
T

IT
IO

N
T

O
A

D
O

P
T

N
E

W
)

R
E

G
U

L
A

T
IO

N
S

W
IT

H
IN

20.2
N

M
A

C
,

S
T

A
T

E
W

ID
E

A
IR

3
Q

U
A

L
IT

Y
R

E
G

U
L

A
T

IO
N

S
,

T
O

R
E

Q
U

IR
E

G
R

E
E

N
H

O
U

S
E

3
G

A
S

E
M

IS
S

IO
N

S
R

E
D

U
C

T
IO

N
S

))
N

E
W

E
N

E
R

G
Y

E
C

O
N

O
M

Y
,

IN
C

.
P

E
T

IT
IO

N
E

R
3

O
R

D
E

R
A

N
D

S
T

A
T

E
M

E
N

T
O

F
R

E
A

S
O

N
S

F
O

R
A

D
O

P
T

IO
N

O
F

R
E

G
U

L
A

T
IO

N

T
his

m
atter

com
es

before
the

N
ew

M
exico

E
nvironm

ental
Im

provem
ent

B
oard

(“B
oard”)

upon
a

petition
filed

by
N

ew
E

nergy
E

conom
y

(“N
E

E
”

or
“Petitioner”),

proposing
new

regulations
w

ithin
20.2

N
M

A
C

.
A

public
hearing

w
as

convened
in

S
anta

Fe,
N

ew
M

exico
on

A
ugust

16
through

20,
2010

and
O

ctober
5

through
6,

2010.
T

he
B

oard
heard

technical

testim
ony

from
P

etitioner
and

other
interested

parties
and

adm
itted

exhibits
into

the
record.

O
n

D
ecem

ber
6,

2010,
the

B
oard

having
fam

iliarized
itself

w
ith

the
record

and
the

transcript
o

f
the

proceedings,
deliberated

and
adopted

the
proposed

new
regulations

w
ith

several
am

endm
ents

by

an
affirm

ative
vote

o
f

4
to

I
and

I
recusal

for
the

reasons
that

follow
:

P
R

O
C

E
D

U
R

A
L

H
IS

T
O

R
Y

1.
D

ecem
ber

19,
2008

and
F

ebruary
2, 2009,

respectively,
P

etitioner
filed

an

original
and

a
corrected

regulatory
proposal

to
the

B
oard.

2,
O

n
January

5,
2009,

pursuant
to

Section
74-1-9(A

)
o

f
the

E
IA

and
S

ection
74-2-

6(A
)

A
Q

C
A

,
the

B
oard

held
a

public
m

eeting
to

“determ
ine

w
hether

or
not

to
hold

a
hearing”

on

the
P

etitioner’s
“proposed

regulation.”
Several

opponents
urged

the
B

oard
to

deny
the

Petition

E
IB

N
o.

8-19
(R

)



for
H

earing,
alleging

that
the

B
oard

lacked
the

authority
to

consider
Petitioner’s

regulatory

proposal.
In

response
to

opponents’
argum

ents,
the

B
oard

instructed
the

parties
to

briefthe
issue

of
the

B
oard’s

jurisdiction
and

authority,
appointed

a
hearing

officer,
and

inform
ed

the
parties

that
it

w
ould

take
up

the
m

atter
again

at
its

A
pril

6,
2009

m
eeting.

3.
O

n
A

pril
6,

2009,
after

hearing
extensive

public
com

m
ent,

briefing
and

oral

argum
ent,

the
B

oard
decided

that
it“had

the
authority

to
hear

this
case”

and
scheduled

a
hearing.

4.
O

n
O

ctober
14,

2009,
the

H
earing

O
fficer

(G
ay

D
illingham

)
issued

her
First

O
rder

for
H

earing
P

rocedures.

5,
O

n
D

ecem
ber

31,
2009,

public
notice

w
as

published
on

the
P

etitioner’s
regulatory

proposal.6.
O

n
January

13,2010,
a

group
state

legislators,
corporations

and
industry

associations
filed

a
law

suit
against

the
B

oard
in

the
Fifth

Judicial
D

istrict
in

L
ea

C
ounty.

7.
O

n
January

14,
2010,

the
H

earing
O

fficer
(G

ay
D

illingham
)

issued
her

Second

O
rder

for
H

earing
P

rocedures.

8.
O

n
F

ebruary
17,

2010,
the

H
earing

O
fficer

(G
ay

D
illingham

)
issued

a
T

hird

O
rder

for
H

earing
P

rocedures
and

an
O

rder
on

M
arch

1, 2010
hearing

procedures.

9.
O

n
M

arch
1,2010,

the
B

oard
held

a
public

hearing
for

the
sole

purpose
of

taking

public
com

m
ent

on
N

E
E

’s
P

etition.

10.
O

n
M

arch
2,2010,

the
P

etitioner
subm

itted
its

N
otice

of
Intent

to
P

resent

T
echnical

T
estim

ony
(“N

O
l”),

w
hich

included
pre-filed

technical
testim

ony
and,

pursuant
to

20.1.1
.302

N
M

A
C

,
recom

m
ended

changes.

Ii.
O

n
M

arch
12,

2010,
several

opponents
filed

a
M

otion
to

S
trike

P
etitioner’s

T
echnical

T
estim

ony.



12,
O

n
A

pril
1,

2010,
the

H
earing

O
fficer

(F
elicia

O
rth)

denied
the

M
otion

and

ordered
additional

notice
on

P
etitioner’s

recom
m

ended
changes

to
be

published.
T

his
additional

notice
w

as
published

O
n

A
pril

15,
2010.

13.
O

n
A

pril
29,

2010,
the

D
istrict

C
ourt

issued
a

tem
porary

injunction
effectively

halting
the

B
oard’s

proceedings
in

this
m

atter.

14.
O

n
M

ay
4,

the
H

earing
O

fficer
issued

an
O

rder
staying

prehearing
deadlines

and

hearing
dates.

15.
P

etitioner
and

the
A

ttorney
G

eneral
sought

review
o

f
the

injunction
in

the
N

ew

M
exico

S
uprem

e
C

ourt.

16.
T

he
S

uprem
e

C
ourt

ordered
the

L
ea

C
ounty

court
to

dism
iss

opponents’
case

and

dissolve
the

injunction
issued

against
the

B
oard.

See
N

ew
E

nergy
E

conom
y

v.
Shoobridge,

2010-

N
M

S
C

-049.

17.
O

n
June

16,
2010,

the
D

istrict
C

ourt
dissolved

the
tem

porary
injunction

and

dism
issed

the
case.

18.
O

n
June

18,
2010,

P
etitioner

filed
an

E
m

ergency
M

otion
to

L
ift

S
tay

and
R

esum
e

H
earing

P
ursuant

to
M

odified
S

chedule.
T

he
H

earing
O

fficer
then

issued
an

O
rder

lifting
the

stay.

19.
O

n
July

16,
2010,

all
other

interested
parties

filed
their

N
O

Is.

20.
O

n
A

ugust
6,

2010,
all

parties
filed

their
N

O
Is

to
present

rebuttal
testim

ony.

21.
O

n
A

ugust
12,

2010,
N

M
O

G
A

,
et

al.
tiled

a
M

otion
for

S
um

m
ary

D
isposition.

T
he

B
oard

refused
to

consider
the

m
otion

as
it

w
as

filed
late

according
to

the
B

oard’s
rules.

22.
O

n
N

ovem
ber

22,
2010,

all
parties

filed
closing

argum
ents.



23.
O

n
N

ovem
ber

22,
2010,

N
M

O
G

A
filed

a
M

otion
to

D
isqualify

B
oard

M
em

ber

John
H

ornrng.

24.
A

t
the

D
ecem

ber
6,

2010
m

eeting.
B

oard
M

em
ber

H
om

ing
announced

on
the

record
that

he
w

ould
recuse

him
self

from
voting

and
any

further
participation

in
the

m
atter.

L
E

G
A

L
A

U
T

H
O

R
IT

Y

1.
T

he
B

oard
is

authorized
by

the
A

ir
Q

uality
C

ontrol
A

ct
(“A

Q
C

A
”)

to
adopt

regulations
“to

prevent
or

abate
air

pollution
.w

ithin
the

geographic
area

of
[its]

ju
risd

ictio
n
.

N
M

S
A

1978,§
74-2-5(B

).

2.
“In

m
aking

its
regulations,

the
environm

ental
im

provem
ent

board
or

the
local

board
shall

give
w

eight
it

deem
s

appropriate
to

all
facts

and
circum

stances,
including

but
not

lim
ited

to:
(1)

character
and

degree
of

injury
to

or
interference

w
ith

health,
w

elfare,
visibility

and

property;
(2)

the
public

interest,
including

the
social

and
econom

ic
value

of
the

sources
and

subjects
o
f

air
contam

inants;
and

(3)
technical

practicability
and

econom
ic

reasonableness
o
f

reducing
or

elim
inating

air
contam

inants
from

the
sources

involved
and

previous
experience

w
ith

equipm
ent

and
m

ethods
available

to
control

the
air

contam
inants

involved.”
N

M
S

A
1978,§

74-

2-5(E
).3.

A
court

w
ill

not
reverse

the
B

oard’s
decision

to
adopt

Part
100

unless
the

B
oard’s

decision
is

“(1)
arbitrary,

capricious
or

an
abuse

of
discretion;

(2)
not

supported
by

substantial

evidence
in

the
record;

or
(3)

otherw
ise

not
in

accordance
w

ith
law

.”
N

M
S

A
1978,§

74-2-9(C
).

4



S
T

A
T

E
M

E
N

T
O

F
R

E
A

S
O

N
S

I.
C

h
aracter

and
D

c
re

e
of

In
ju

ry
&

P
ublic

In
terest,

1.
P

ublic
interest

in
and

support
of the

proposed
regulation

w
as

dem
onstrated

throughout

the
hearing,

T
r.

I
at

276-292;
T

r.
2

at
370-378,

381-391;
T

r.4
at

52-71,
73-105;

T
r.

6
at

18-21,

24-33;
T

r.
7

at
297-300,

351-368;
T

r.
8

at
344-41.

2.
T

he
U

nited
States

E
nvironm

ental
P

rotection
A

gency
(“E

P
A

”)
described

the
relationship

betw
een

G
H

G
em

issions,
clim

ate
change

and
injury

to
public

health
and

w
elfare

in
its

recent

“E
ndangerm

ent
Finding”:

T
he

specific
issue

here
is

w
hether

an
efiect

on
hum

an
health

that
results

from
a

change
in

clim
ate

should
be

considered
w

hen
E

PA
determ

ines
w

hether
the

air
pollution

of
w

ell-m
ixed

greenhouse
gases

is
reasonably

anticipated
to

endanger
public

health.
In

this
case,

the
air

pollution
has

an
effect

on
clim

ate.
For

exam
ple

the
air

pollution
raises

surface,
air,

and
w

ater
tem

peratures.
A

m
ong

the
m

any
effects

that
flow

from
this

is
the

expectation
that

there
w

ill
be

an
increase

in
the

risk
of

m
ortality

and
m

orbidity
associated

w
ith

increased
intensity

o
f

heat
w

aves.
In

addition,
there

is
an

expectation
that

there
w

ill
be

an
increase

in
levels

o
f

am
bient

ozone,
leading

to
increased

risk
of

m
orbidity

and
m

ortality
from

exposure
to

ozone.
A

ll
o
fthese

are
effects

on
hum

an
health,

and
all

o
f

them
are

associated
w

ith
the

effect
on

clim
ate

from
elevated

atm
ospheric

concentrations
of

greenhouse
gases.

N
one

of
these

hum
an

health
effects

are
associated

w
ith

direct
exposure

to
greenhouse

gases.

E
ndangerm

ent
and

C
ause

or
C

ontribute
F

indings
for

G
reenhouse

G
ases

U
nder

S
ection

202(a)
o
f

the
C

lean
A

ir
A

ct,
74

FR
66496,

66527
(D

ecem
ber

15,
2009).

(P
etitioner’s

N
O

l,
E

xhibit
P.10).

3.
D

r.
G

utzler,
a

w
ell

respected
clim

ate
scientist,

testified
in

support
o
f

proposed
Part

100

all
day

on
A

ugust
18.

Ti’.
3.

D
r.

G
utzler

is
a

clim
ate

scientist
and

professor
at

the
U

niversity
o
f

N
ew

M
exico.

H
e

has
a

PhD
in

M
eteorology

and
has

authored
or

co-authored
num

erous

published
reports

and
studies

on
the

topic
of

clim
ate

variability
and

change.
Since

joining
the

faculty
of

1.JN
M

,
m

uch
of

his
research

has
focused

specifically
on

the
clim

ate
of

southw
estern

N
orth

A
m

erica.
(See

P
etitioner’s

N
O

l,
E

xhibit
P.I3

(G
utlzer

C
V

)).
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4.
D

r.
G

utzler’s
testim

ony,
continned

by
his

ow
n

research,
presented

the
overw

helm
ing

scientific
consensus

that
m

anm
ade

greenhouse
gas

em
issions

are
causing

clim
ate

change,
and

that
increasing

em
issions

w
ill

increase
the

severity
of clim

ate
change.

(T
r.

3
at

27-30.
34-39,

57-

58,
62-63,

167,
221-22,

225-226,
273-275).

5.
A

lthough
past

G
H

G
em

issions
m

ake
it

im
possible

to
avoid

clim
ate

change
altogether,

w
e

can
likely

m
itigate

the
m

ost
adverse

effects
of

clim
ate

change
by

significantly
reducing

future

G
H

G
em

issions.
(T

r.
3

at
35).

Ifnot
m

itigated,
the

adverse
effects

o
f

clim
ate

change
could

be

catastrophic,
particularly

in
N

ew
M

exico
and

the
S

outhw
est.

(T
r.

3
at

14,
20-27,

29-33,
53,

84,

97,
255).

A
dverse

effects
include

increased
frequency

and
severity

o
f

drought,
less

snow
pack

and
stream

flow
,

m
ore

heat
w

aves,
and

a
substantial

decrease
in

G
ila

T
rout

habitat.
(T

r.
3

at
20-

25,
29,

3
1-32,

49-50,
58,

220-21,
224,

275-277).
C

hanges
in

clim
ate

induced
by

m
anm

ade

greenhouse
gas

em
issions

could
be

abrupt
and

non-linear.
(T

r.
3

at
49).

T
he

effects
o
f

clim
ate

change
have

already
been

observed.
(T

r.
3

at
54-56).

6.
D

r.
G

utzler
thoroughly

explained
w

hy
so-called

“clim
ategate”

is
m

erely
a

distraction

w
ithout

substance.
N

othing
in

the
stolen

em
ails

underm
ines

the
overw

helm
ing

evidence
and

body
ofscientific

know
ledge

regarding
clim

ate
change.

(T
r.

3
at

43-46,
68-7

1).
D

r.
G

utzler

discussed
and

debunked
several

popular
m

yths
regarding

clim
ate

change.
(T

r.
3

at
72-82).

7.
A

lthough
he

acknow
ledged

that
uncertainties

exist,
as

they
do

in
virtually

all
scientific

endeavors,
D

r.
G

utzler
believes

that
the

evidence
of

hum
an-caused

clim
ate

change
is

com
pelling.

(T
r.

3
at

63-64,
268,

272).

8.
N

o
clim

ate
scientist

testified
on

behalf
of

opponents.
M

r.
K

appelm
an

included
a

draft

paper
by

a
clim

ate
change

skeptic,
an

econom
ist,

w
hich

M
r.

K
appelm

an
characterized

as
m

erely

listing
contrarian

theories
w

ithout judgm
ent.

T
r.

7
(K

appelm
an)

at
336-338.
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9.
C

om
pliance

w
ith

Part
100

w
ill

reduce
N

ew
M

exico’s
contribution

to
global

w
arm

ing
at

a

rate
consistent

w
ith

the
scien

titc
consensus;

and
it

w
ill

serve
as

an
im

petus
lot

the
U

nited
S

tates

C
ongress

and
other

states
to

act.
Pet.

N
O

!,
T

ab
C

at
25;

Pet.
R

-N
O

1,
T

ab
13

at
3,

30-3
1;Tr,

I

(M
ichel)

at
109-110;

T
r.

3
(D

r.
G

utzler)
at

265
(supporting

the
proposed

rule);
T

r.
5

(1
ich

el)
at

299;
T

r.
6

(M
ichel)

at
182-83,

210;
T

r.
7

(S
prott)

at
215-218,

268-69;
T

r.
9

(M
ichel)

at
324-25.

10.
S

tates
acting

together
can

have
a

substantial
im

pact
on

clim
ate

change
(T

r.
7

(S
prott)

at

237).

II.
E

conom
ic

R
easonableness

11.
T

he
regulation

is
m

arket-based
and

does
not

dictate
how

sources
reduce

C
02

em
issions,

but
allow

s
them

to
achieve

com
pliance

at
the

low
est

cost
possible.

T
r.

I
(M

ichel)
at

38-39,
65,

102-103;
T

r.
5

(M
ichel)

at
249-251,

260-67;
T

r.
6

(M
ichel)

at
164-165;

T
r.

7
(S

prott)
at

266;
T

r.

7
(M

ichel)
at

41.
T

he
regulation

w
ill

have
a

negligible
im

pact
on

utility
costs

and
w

ill
not

cause

gasoline
prices

to
increase.

T
r.

6
(M

ichel)
at

172-176;
T

r.
7

(M
ichel)

at
84;

T
r.

9
(M

ichel)
at

324,
343-44.

12.
T

he
regulation

includes
a

cost
cap,

such
that

once
a

source’s
expenditures

on
com

pliance

reach
the

cap
in

a
given

year
its

reduction
obligation

is
satisfied.

§
20.2.100.12;

T
r.

7
(M

ichel)
at

91-92.
A

pplication
of

this
cost

cap
to

the
regulated

sources
represents

a
scenario

in
w

hich

sources
cannot

reduce
em

issions
through

efficiency
or

technology
m

easures
or

through
credits,

but
are

forced
to

com
ply

solely
through

the
purchase

of
offsets

at
a

price
greater

or
equal

to

S50.00
per

rnton
each

and
every

year.’
T

r.
5

(M
ichel)

at
198-199,

222-224,
227-228;

T
r.

7

(M
ichel)

at
18-22.

U
nder

this
scenario,

the
cost

o
f

the
regulation

w
ill

be
m

inim
al,

representing

in
term

s
of

revenues
less

than
1?/o

per
year

for
utilities,

0.08%
for

oil
refining,

and
0.25%

lot
gas

550,00
is

the
“carbon

price,”
w

hich
increases

by
$1.0

each
year.

Substantial
evidence

supports
using

$50.0,
as

adjusted
over

tim
e,

as
the

carbon
price.

Pet.
N

O
T, T

ab
C

at
24-25;

T
r.

1
(M

ichel)
at

231-34;
Tr.

7
(M

ichel)
at

79-80.
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processing.
Pet.

N
O

f,
T

ab
C

at
10

(T
able

1>,
II;

Pet.
R

-N
O

1,
T

ab
B

at
42-43

(“B
ased

u
p
o
n

T
n-S

tate’s
ow

n
num

bers,
the

im
pact

w
ill

he
about

a
0.33

percent
increase

to
T

n-S
tate’s

m
em

ber

consum
er

electric
bills

in
the

first
year,

grow
ing

by
that

sam
e

fraction
ofa

percent
in

each

subsequent
year”),

54;
Tr.

I
(M

ichel)
at

35-36,
100;

Tn.
5

(M
ichel)

at225-226,
242;

T
r.

6

(M
ichel)

at
166-169,

172-176;
T

r.
7

(M
ichel)

at
84-86;

Tn,
9

(M
ichel)

at
243-44

(m
axim

um
cost

of
regulation

w
ould

be
0.8%

of
T

n-S
tate’s

approxim
ately

$1.3
billion

in
revenues,

noting

m
athem

atical
error

of
T

n-S
tate

w
itness

Spiens);
T

r.
9

(M
ichel)

at
269;

gf.
C

ity
of

F
arm

ington

N
O

l
T

ab
B

(K
appelm

an)
at

12
(noting

rule’s
structure

w
ould

result
in

“m
odest

initial
cost

im
pacts”).

13.
A

s
a

practical
m

atter,
the

costs
and

revenues
of

regulated
sources

w
ill

not
be

affected
by

Part
100,

but
w

ill
continue

to
be

dom
inated

by
the

vagaries
of

global
m

arket
forces

and

com
m

odity
prices.

Pet.
R

-N
O

l,
T

ab
B

at
37;

Tn.
1

(M
ichel)

at
46,

101;
T

r.
7

(M
ichel)

at
85.

14.
B

y
placing

a
price

on
carbon

and
creating

a
m

arket
for

offsets
and

businesses
that

specialize
in

reduction
technologies

and
renew

able
resources,

the
regulation

w
ill

likely
induce

econom
ic

activity
in

N
ew

M
exico

and
m

ay
have

a
net

positive
effect

on
the

state’s
econom

y.

Pet.
R

-N
O

l,
T

ab
B

at
10-I

1,
38

(“greenhouse
gas

regulation
w

ill
likely

be
a

boom
for

the
natural

gas
industry”);

41
(“rule

m
ore

likely
to

drive
developm

ent
into

N
ew

M
exico

than
out”);

T
r.

I

(M
ichel)

at
46,

172,
261;

T
r.

2
(C

ollins)
at

59-60
(regulations

w
ill

provide
extra

“push”
to

incentivize
m

ethane
reductions

at
upstream

oil
and

gas
sites);

T
r.

7
(M

ichel)
at

88,
93-96,

105-

07,
113-14,;

Tn.
9(M

ichel)
at

256.
M

oreover,
the

em
ission

baseline
for

new
sources

set
by

the

regulation
w

ould
create

an
incentive

to
locate

sources
here,

because
they

can
em

it
less

than
the

baseline
and

thus
establish

valuable
credits.

Pet.
R

-N
O

1,
T

ab
B

at
5-6,

8-9,
25,

40;
T

r.
I

(M
ichel)

at
119,

223;
Tn.

5
(M

ichel)
at

300-302;
T

r.
9

(M
ichel)

at
245,

263-66,
294-295

(listing
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energy
sources

that
can

“beat”
the

baseline),
342.

15.
W

ind
and

solar
energy

generate
40%

m
ore

jobs
per

dollar
invested

than
coal

m
ining.

T
he

solar
and

w
ind

industries
create

about
5
7

jobs
per

m
illion

dollars
invested

over
a

ten-year

period,
com

pared
to

the
coal

industry,
w

hich
creates

only
3.96

jobs
per

m
illion

dollars.
Pet.

R

N
O

l,
T

ab
C

(L
aD

uke)
at

15.

16.
A

s
a

general
rule,

the
com

bustion
o
f

coal
em

its
tw

ice
as

m
uch

C
0
2

as
natural

gas
per

M
W

h.
Pet,

R
-N

O
I,

T
ab

B
at

15;
T

r.
I

(M
ichel)

at
212;

T
r.

8
(S

im
m

s)
at

95;
T

r.
7

(M
ichel)

at
40;

Tn.
9

(M
ichel)

at
345.

T
he

dem
and

for
natural

gas,
view

ed
as

the
transition

fuel,
w

ill
likely

increase
ifthe

B
oard

adopts
the

rule.
Pet.

R
-N

O
l,

T
ab

B
at

38;
T

r.
I

(M
ichel)

at
224-225;

cf
T

r.

8
(R

ichards)
at

132
(increased

natural
gas

dem
and

w
ould

avoid
perceived

“death
spiral”).

T
he

rule
should

not
adversely

affect
investm

ent
in

new
coal-tired

coal
plants.

T
he

rule
does

not

m
andate

the
use

o
f

any
particular

resource
or

technology
(T

r.
9

(M
ichel)

at
345),

and
even

w
ithout

the
rule,

utilities
are

far
m

ore
likely

to
invest

in
new

gas-fired
pow

er
plants

than
coal-

fired
plants.

T
r.

9
(M

ichel)
at

342,
357.

17.
B

ecause
of

the
availability

of
offsets

and
cost-effective

m
eans

o
f

reducing
C

02
em

issions

through
efficiency

and
other

m
easures,

it
is

highly
unlikely

that
a

source’s
actual

com
pliance

costs
w

ill
ever

com
e

close
to

the
cost

cap
provided

in
the

regulation.
Pet.

R
-N

O
1,

T
ab

B
at

49;

T
r.

I
(M

ichel)
at

43,
45,

65,
95,

102-03,
201,

212,
214,

216-17,
243;

T
r.

I
(H

ausm
an,

V
P,

S
ynapse

E
conom

ics)
at

259-261;
T

r.
S

(M
ichel)

at
241-244,

228,
252-55;

T
r.

9
(M

ichel)
at

267.

In
the

unlikely
event

a
source

reaches
the

cost
cap

in
a

given
year,

it
is

excused
from

further

com
pliance

for
that

year.
T

r.
5

(M
ichel)

at
199,

24
1-242.

18.
A

lthough
opponents

speculated
about

the
possibility

of
“leakage”

under
the

regulation,

none
provided

evidence
that

it
w

ould
occur.

N
o

evidence
in

the
record

show
s

that
any

regulation

9



has
ever

induced
leakage

from
N

ew
M

exico
or

any
other

jurisdiction.
m

uch
less

a
regulation

sim
ilar

to
the

one
under

consideration,
U

tilities
hoping

to
sell

pow
er

to
N

ew
M

exicans
from

out-

of-state
sources,

m
oreover,

w
ould

not
have

a
“free

ride’
but

w
ould

have
to

obtain
approval

from

the
N

ew
M

exico
Public

R
egulation

C
om

m
ission.

T
r.

5
(M

ichel)
at

307.

19.
N

o
evidence

show
s

that
any

covered
source

could
operate

m
ore

profitably
in

another

state;
nor

did
any

party
provide

any
econom

ic
or

regulatory
com

parison
of

N
ew

M
exico

to
other

states.
In

reality,
covered

sources
are

linked
to

N
ew

M
exico

by
the

location
of

the
resource

(oil

and
gas)

or
the

location
of

custom
ers

(utilities).
Pet.

R
-N

O
1,

T
ab

B
at

32.
M

oreover,
other

states

also
im

pose
various

greenhouse
gas

reduction
requirem

ents
and

renew
able

portfolio
standards

arid
m

ay
im

pose
additional

requirem
ents

in
the

future.
T

r.
9

(M
ichel)

at
297.

Finally,
the

m
odest

costs
im

posed
by

this
regulation

are
unlikely

to
justify

m
oving

facilities
or

purchasing

pow
er

out-of-state.
Pet.

R
-N

O
1,

T
ab

B
at

32-3
3.

20.
T

here
are

m
ultiple

cost-effective
opportunities

and
m

eans
by

w
hich

C
02

and
other

greenhouse
gas

em
issions

can
be

reduced
in

N
ew

M
exico,

including
im

proved
efficiency,

fuel-

sw
itching,

em
ploym

ent
of

solar,
w

ind
and

other
renew

able
resources

(either
alone

or
in

com
bination

w
ith

fast-starting
com

bustion
and

com
bined-cycle

turbines),
carbon

capture
and

sequestration
(or

use
in

tertiary
oil

recovery),
leak

detection
and

cessation,
de-pressuring

gas

pipelines,
dairy

biogas
com

bustion,
sw

itching
from

com
bustion

to
electricity;

vapor
recovery

units,
vacuum

release
valves,

use
of

co-generation
(electricity

and
heat),

m
ethane

recoveiy
at

landfills,
rangeland

m
anagem

ent,
refrigerator

recycling,
m

ethane
recover

from
underground

coal

m
ines,

green
com

pletions
of

oil
and

gas
w

ells,
etc.

Pet.
N

O
[,

T
ab

C
at

18;
Pet.

R
-N

O
1,

T
ab

B
at

5,
II,

13,
20-21,

23-25,
27,

34-35,
47;

T
r.

I
(M

ichel)
at

80-81,
95-96,

103,
212-2

15,
221;

T
r.

2

(P
eridas)

at
30-43;

(R
andolph)

at
43-53;

(C
ollins)

at
57-68;

T
r.

5
(M

ichel)
at

187-191,
257,

279;

10



T
r.

6
(M

ichel)
at

152-158;
Tr.

7
(M

ichel)
at

44-47,
85-86;

Tr.
8

(Sim
rns)

at
97.

21.
T

here
are

89
discrete

practices
or

technologies
For

m
ethane

reduction
in

the
oil

and
gas

sector.
T

hese
include

reduction
options

for
oil

and
gas

production
(e.g.,

at
w

ell
sites,

gathering

lines),
processing

(e.g.,
natural

gas
plants)

and
transm

ission
(e.g.,

larger
pipelines).

Pet.
R

-N
O

1,

T
ab

G
;

T
r.

2
(C

ollins)
at

58-63.

22,
E

lim
inating

m
ethane

from
the

rule
alone

creates
m

illions
of

m
etric

tons
o
f

potential

offsets.
T

r.
5

(M
ichel)

at
43,

190,
214,

216-17;
T

r.
7

(S
prott)

at
233-34;

cf.
T

r.
8

(S
im

m
s)

at
96;

T
r.

9
(M

ichel)
at

260-65,
3

19,
332-333

(I3H
P

m
ine

provides
opportunities

to
reduce

m
ethane

em
issions

on
the

order
o

f
hundreds

o
fthousands

o
f

m
etric

tons),
357-358.

23.
R

enew
able

energy
sources,

such
as

w
ind

and
solar,

can
be

added
to

existing
pow

er

generation
w

ithout
adversely

affecting
system

reliability
or

fast-start
capability.

T
r.

5
(M

ichel)

at
208;

T
r.

9
(M

ichel)
at

292-293.
Indeed,

as
dem

onstrated
by

a
PN

M
exhibit,

this
is

key
to

C
alifornia’s

strategy
for

reducing
greenhouse

gas
em

issions.
PN

M
S

urrebuttal
(B

othw
ell),

PN
M

E
xhibit

C
D

B
-6S

at
2-3

(D
ecem

ber
24,

2009,
letter

from
the

C
alifornia

E
nergy

C
om

m
ission

to

E
PA

).

24.
E

ven
opponents

adm
itted

that
an

offset
m

arket
w

ill
be

stim
ulated

by
adoption

o
f

Part

100.
T

r.
9

(B
othw

ell)
at

82.
A

nd
that

D
evon

E
nergy

C
orporation

has
im

plem
ented

profitable

carbon
reduction

techniques
and

is
banking

credits
from

the
anticipated

price
on

carbon.
T

r.

8(Srnith)
at

303.

25.
T

he
actions

that
are

taken
by

specific
com

panies,
such

as
D

evon
and

PN
M

,
to

reduce

G
H

G
em

issions
m

ay
qualify

for
early

action
credits

under
Part

100,
and

reductions
required

under
Part

100
w

ill
also

likely
qualify

for
early

action
credits

under
a

Future
federal

G
H

G

program
.

Pet.
N

O
l,

T
ab

B
at

11-13,
15,

20,
31,

39,
55.

Ii



26.
T

he
incredible

range
of

im
pacts

estim
ated

by
one

econom
ist,

w
ho

assum
ed

no
positive

benefits
from

the
rule,

w
as

an
unbelievable

$0.0
to

$1.7
billion.

T
r.

8
(L

illyw
hite)

at
46-48,

56,
58

(“the
net

effect
is

going
to

be
close

to
zero

w
hen

you
have

-
you

are
exchanging

m
oney”),

60.
M

r.
L

illyw
hite

provided
no

docum
entation

of
the

output
or

assum
ptions

of
his

sim
ple

E
xcel

m
odel.

T
r.

S
(L

illyw
hite)

at
42-44,

47.

III.
T

echnical
P

racticability

27,
N

M
E

D
has

sufficient
staffing,

funding
and

skill
to

im
plem

ent
Part

100.
T

r.
6

(M
ichel)

at
163;

T
r.

7
(S

prott)
at

165-174,
195-96,

201,
249-50

(one
FT

E
required);

T
r.

9
(M

ichel)
at

374-
75.

T
he

rule
is

appropriately
flexible

and
provides

appropriate
discretion

to
N

M
E

D
,

enabling
it

to
apply

the
rule

to
diverse

sources
and

situations.
T

r.
7

(S
prott)

at
168-174,

186,
194.

T
he

flexibility
provided

in
P

art
100,

as
w

ell
as

the
m

any
“off

ram
ps,”

w
ill

obviate
the

need
for

form
al

variances.
T

r.
7

(S
prott)

at
186,

194.

28.
T

he
definition

o
f“source”

in
Part

100
is

clear
and

w
orkable

and
provides

sufficient
certainty

to
regulated

sources.
Id.

at
196-99,

224;
T

r.
6

(M
ichel)

at
78.

R
eporting

under
Part

100
w

ill
track

reporting
to

E
PA

and
w

ill
not

im
pose

an
undue

burden
on

industry.
Id.

A
t

229-30.

12



1
2

/3
3

/2
0

1
.3

1
3

:2
3

5.353853509
U

E
P

tE
ID

E
R

525
PA

G
E

0
2
/0

3

A
M

E
N

D
M

E
N

T
S

29.T
h

t3oard
am

ended
Section

20.2.100.5
-

E
FFE

C
T

IV
E

D
A

T
E

to
read:

“3anuary
1,

2013, or
six

m
onths

after
20.2.350

N
M

A
C

is
no

longer in
force, w

hichever date
is

later.”

30..
The

B
oard

am
ended

Section
20.2.100.15

-
.SU

N
SET

to
read:

“This
part shall

sunset ifa
regionalor

federal
greenhouse

gas
reduction

program
is

in
place

or ten
years

after
the

effective
date.”

31.
O

thersections
of the

proposed
rule

w
ere

anended
to

com
port w

ith
these

changes.

These
am

endm
ents

are
detailed

in
the

deliberation
transcript.

O
R

D
E

R

B
y

an
afflnnat.ive

vote
of 4

to
1, the

proposed
new

regulation
w

as
approved

by
the

B
oard

on
D

ecem
ber

6,
2010

w
ith

the
am

endm
ents

as
detailed

in
this

O
rder

and
the

hearing
transcript.

The
regulations

described
in

this
O

rder
are

hereby
adopted,

to
be

effective
30

days
after

filing

w
ith

the
State

R
ecords

C
enter.

/
i

:
D

a
d
:
/
Z

9

G
ay

D
ihinghn, C

hair
U

O
n

B
ehalf of’the

B
oard

13



S
T

A
T

E
O

F
N

E
W

M
E

X
IC

O
B

E
F

O
R

E
T

H
E

E
N

V
IR

O
N

M
E

N
T

A
L

IM
P

R
O

V
E

M
E

N
T

B
O

A
R

D

[N
T

H
E

M
A

T
T

E
R

O
F

P
R

O
P

O
S

E
D

N
E

W
R

E
G

U
L

A
T

IO
N

,
2
0
2

3
5

0
N

M
A

C
—

G
reenhouse

G
as

cap
and

T
rade

Provisions
N

o.
E

lfi
10

-04
(R

)

O
R

D
E

R
&

S
T

A
T

E
M

E
N

T
O

F
R

E
A

SO
N

S
F

O
R

A
D

O
PT

IO
N

O
F

R
E

G
U

L
A

T
IO

N
S

T
his

m
atter

com
es

before
the

N
ew

M
exico

E
nvironm

ental
Im

provem
ent

B
oard

(“B
oard”)

upon
a

petition
filed

by
the

N
ew

M
exico

E
nvironm

ent
D

epartm
ent

(“N
M

E
D

”
or

“P
etitioner”).

proposing
new

regulation
20.2.350

N
M

A
C

—
G

reenhouse
G

as
C

ap
and

T
rade

Provisions.
A

public
hearing

w
as

convened
in

Santa
Fe,

N
ew

M
exico

on
Septem

ber
20,

2010
and

continuing

through
Septem

ber
30,

2010.
T

he
B

oard
heard

technical
testim

ony
from

Petitioner
and

other

interested
parties

and
adm

itted
exhibits

into
the

record.
O

n
N

ovem
ber

2,2010,
the

B
oard

having

fam
iliarized

itself w
ith

the
record

and
the

transcript
o
f

the
proceedings,

deliberated
and

adopted

the
proposed

new
regulations

w
ith

one
am

endm
ent

by
an

affirm
ative

vote
o
f

4
to

3
for

the

reasons
that

follow
:

PR
O

C
E

D
U

R
A

L
H

IS
T

O
R

Y

1.
T

he
D

epartm
ent

filed
its

petition
for

the
proposed

rule
on

June
4.

2010.
PL

1.

2.
O

n
June

18,
2010,

the
N

ew
M

exico
O

il
and

G
as

A
ssociation

(“N
M

O
G

A
’),

the

C
ity

of
Farm

ington
and

the
Public

Service
C

om
pany

of
N

ew
M

exico
(“PN

M
”)/Southw

estem

Public
Service

C
om

pany
(“SPS”)

filed
responses

in
opposition

to
the

Petition.
PL

5,
7,&

8.

3.
O

n
June

21,
2010,

El
Paso

E
lectric

C
om

pany
filed

a
response

in
opposition

to
the

Petition.
PL

10.

E
X

H
IB

IT



4.
O

n
June

21,
the

D
epartm

ent
filed

a
M

otion
to

Set
Schedule

and
A

ssign
H

earing

O
fficer.

PC
11.

5.
O

n
June

21,
2010,the

D
epartm

ent
filed

a
N

otice
of

R
ule

R
evisions.

PC
9.

6.
O

n
June

21,
2010

a
quorum

of
the

B
oard

voted
to

set
the

D
epartm

ent’s
Petition

for
hearing.

7.
O

n
June

22,
2010,

the
B

oard
issued

an
O

rder
scheduling

the
hearing

for

Septem
ber

20,
2010,

setting
due

dates
for

technical
testim

ony
and

designating
M

s.
Felicia

O
rth

as
[fearing

O
fficer,

PL
12.

8.
O

n
July

16,2010, the
D

epartm
ent

filed
its

direct
testim

ony.
PC

18.

9.
O

n
A

ugust
12,

2010,
N

M
O

G
A

filed
a

M
otion

to
Stay

Proceedings
and

an

E
xpedited

M
otion

to
A

m
end

Scheduling
O

rder.
PL

29a
&

29b.

10.
O

n
A

ugust
16, 2010,

other
parties

filed
responsive

testim
ony.

PL
30-33,

35-40.

11.
O

n
A

ugust
27,

2010
the

D
epartm

ent
filed

a
C

onsolidated
R

esponse
to

N
M

O
G

A
’s

M
otions

to
Stay

and
A

m
end

Scheduling
O

rder.
PL

43.

12.
O

n
A

ugust
30, 2010,the

D
epartm

ent filed
a

M
otion

for
Procedural

O
rder.

PL
52.

13.
O

n
A

ugust
30,

2010,
the

D
epartm

ent
filed

rebuttal
testim

ony,
as

w
ell

as
a

revised

rule
retlecting

changes
m

ade
in

response
to

the
testim

ony
of

other
parties.

PL
51.

Four
other

parties
also

filed
rebuttal

testim
ony.

PL
47-50.

14.
O

n
Septem

ber
7,

2010,
N

M
O

G
A

,
El

Paso
E

lectric,
PN

M
,

SPS,
Farm

ington,

Farm
ington

E
lectric

U
tility

System
(“FE

U
S”),

the
N

ew
M

exico
G

as
C

om
pany,

G
rupo

C
em

entos

de
C

hihuahua
(“G

C
C

”)
and

T
n-State

filed
a

joint
response

in
opposition

to
the

D
epartm

ent’s

M
otion

for
Procedural

O
rder.

PL.
57



15.
O

n
Septem

ber
7,

2010,
the

D
epartm

ent
filed

its
N

otice
of

Filing
of

A
ffidavits

of

Publication.
PL

55.

16.
O

n
Septem

ber
8,

2010.
the

C
oalition

of
A

rizonaJN
ew

M
exico

C
ounties

(“C
oalition”)

filed
a

response
to

the
D

epartm
ents

M
otion

for
Procedural

O
rder.

PL
61.

17.
O

n
Septem

ber
8,

2010
the

D
epartm

ent
filed

a
M

otion
to

C
onsolidate

E
ntries

of

A
ppearance

filed
by

FE
U

S.
PL

58.

18.
O

n
Septem

ber
8,

2010,
the

D
epartm

ent
filed

a
M

otion
to

Strike
T

estim
ony

of’

W
illiam

B
aigord.

PL
59.

19.
O

n
Septem

ber
10,

2010,
the

D
epartm

ent
filed

a
M

otion
to

Strike
T

estim
ony

of

D
oug

R
oark

and
a

M
otion

to
Strike

T
estim

ony
ofJam

es
T

aylor.
PL

62
—

63.

20.
O

n
Septem

ber
13,

2010,
the

C
oalition

filed
a

R
esponse

to
M

otion
to

Strike

T
estim

ony
of

W
illiam

B
algord.

PL
65.

21.
O

n
Septem

ber
13,

2010,
the

H
earing

O
fficer

issued
an

O
rder

on
M

otion
for

Procedural
O

rder.
PL

66.

22.
O

n
Septem

ber
16,

2010,
the

D
epartm

ent
flIed

a
reply

in
support

of
its

m
otion

to

strike
testim

ony
of

B
algord

and
a

R
eply

in
Support

o
f

M
otion

to
C

onsolidate
E

ntries
of

A
ppearance

filed
by

FE
U

S.
PL.

73
—

74.

23.
O

n
Septem

ber
16,

2010,
N

M
O

G
A

filed
a

R
eply

in
Support

of
M

otion
to

Stay

Proceedings
and

A
m

end
Scheduling

O
rder.

PL.
75

-
76.

24.
O

n
Septem

ber
16.

2010,
G

C
C

filed
a

R
esponse

to
M

otion
to

Strike
T

estim
ony

of

D
oug

R
oark.

PL
77.

25.
O

n
Septem

ber
17,

2010
N

M
E

D
filed

a
R

eply
in

support
of

its
m

otion
to

strike

testim
ony

of
R

oark.
PL

78.



26.
A

t
the

start
of

the
hearing

on
Septem

ber
20,

2010,
the

D
epartm

ent
subm

itted
a

revised
rule

reflecting
nonsubstantive

changes.
N

M
E

D
H

earing
E

xhibit
I.

27.
A

t
the

start
of

the
hearing

on
Septem

ber
20,

2010,
the

H
earing

O
fficer

recom
m

ended
denying

N
M

O
G

A
’s

M
otion

for
Stay

and
M

otion
to

A
m

end
Procedural

O
rder.

T
he

B
oard

voted
to

affirm
the

H
earing

O
fficer’s

recom
m

endation
denying

the
tw

o
M

otions.
T

r.

14:16—
16:2.

28.
A

t
the

start
of

the
hearing

on
Septem

ber
20,

2010
the

H
earing

O
fficer

recom
m

ended
denying

N
M

E
D

’s
M

otion
to

C
onsolidate

E
ntries

o
f

A
ppearance

by
FE

U
S.

T
r.

17:21.
T

he
C

hairagreed.T
r.

17:25.

29.
A

t
the

start
of

the
hearing

on
Septem

ber
20,

20L
0,

the
H

earing
O

fficer

recom
m

ended
denying

N
M

E
D

’s
M

otion
on

D
oug

R
oark.

Tr.
19:14.

T
here

w
as

no
opposition

from
the

B
oard.

30.
A

t
the

start
of

the
hearing

on
Septem

ber
20,

2010,
the

H
earing

O
fficer

recom
m

ended
granting

N
M

E
D

’s
M

otion
on

D
r.

B
algord

Tr.
20:1

—
9.

B
oard

m
em

ber
G

reen

expressed
concern

w
ith

the
recom

m
endation.

D
r.

B
algord’s

testim
ony

w
as

ultim
ately

excluded.

Tr.
24:12.

31.
A

t
the

start
of

the
hearing

on
Septem

ber
20,

2010,
the

H
earing

O
fficer

recom
m

ended
granting

N
M

E
D

’s
M

otion
on

T
aylor.

T
r.

26:17.
T

he
B

oard
expressed

no

opposition
to

this
decision.

32.
O

n
Septem

ber
21,

2010,
T

n-S
tate

filed
an

O
bjection

to
N

M
E

D
’s

N
otices

o
f

C
om

pliance
w

ith
Sm

all
B

usiness
R

egulatory
R

eliefA
ct.

PL
79.

33.
O

n
Septem

ber
22,

2010,
N

M
E

D
subm

itted
a

N
otice

of
W

ithdraw
al

of
Portion

o
f

R
ebuttal

T
estim

ony
ofM

ark
Fesm

ire.
PL.

80



34.
O

n
Septem

ber
22,

2010
IPA

N
M

K
arin

Foster
raised

objections
to

N
M

E
D

itn
e
ss

M
ark

Fesm
ire’s

testim
ony.

V
arious

B
oard

m
em

bers
expressed

concerns
as

w
ell

.
A

iler
a

short

recess
the

D
epartm

ent
decided

to
w

ithdraw
M

r.
Fesm

ire’s
testim

ony.
Tr.

891:II
901:9

35.
O

n
Septem

ber
27,

2010,
the

D
epartm

ent
m

oved
to

enter
M

r.
Fesm

ire’s
testim

ony

as
public

com
m

ent.
rhe

H
earing

O
fficer

recom
m

ended
granting

the
m

otion
and

the
B

oard

agreed.
T

r.2176:19—
2181:10.

36.
O

n
Septem

ber
27,

2010,
El

Paso
E

lectric
filed

an
U

nopposed
M

otion
to

A
dm

it

T
estim

ony
of

W
illiam

P.
Patton.

PL
81.

37.
A

t
the

conclusion
of

the
hearing,

the
D

epartm
ent

subm
itted

a
revised

rule

containing
responsive

changes
in

legislative
form

at
and

then
presented

surrebuttal
testim

ony
in

support.
N

M
E

D
H

earing
E

xhibit
2.

T
he

changes
reflected

changes
requested

by
B

oard
m

em
bers

and
other

parties.

38.
T

he
D

epartm
ent

presented
a

clean
version

of
the

revised
rule,

w
ith

one
exception

described
below

,
identified

as
N

M
E

D
B

riefE
xhibit

1
to

its
closing

argum
ent.

39.
O

n
O

ctober
6,

2010,
the

H
earing

O
fficer

issued
an

O
rder

on
Post

H
earing

Procedures.
PL

82.

40.
O

n
O

ctober
12,

2010,
the

B
oard

A
dm

inistrator
issues

a
N

otice
of

T
ranscript

Filing.
PL

83.

41.
O

n
O

ctober
26,

2010,
all

parties
filed

closing
argum

ents.

42.
O

n
N

ovem
ber

2,
2010,

the
B

oard
deliberated

and
voted

4
to

3
to

adopt
N

M
E

D
’s

proposed
regulation

w
ith

one
am

endm
ent.



S
T

A
T

U
T

O
R

Y
A

U
T

H
O

R
IT

Y

I.
T

he
B

oard
is

authorized
by

the
A

ir
Q

uality
C

ontrol
A

ct
(“A

Q
C

A
”)

to
adopt

regulations
“to

prevent
or

abate
air

pollution...w
ithin

the
geographic

area
of

[its]
jurisdiction.”

N
M

SA
1978,§

74-2-5(B
).

“A
ir

pollution”
is

defined
as:

the
em

ission,
except

em
ission

that
occur

in
nature,

into
the

outdoor
atm

osphere
of

one
or

m
ore

air
contam

inants
in

quantities
and

of
a

duration
that

m
ay

w
ith

reasonable
probability

injure
hum

an
health

or
anim

al
or

plant
life

as
m

ay
unreasonably

interfere
w

ith
the

public
w

elfare,
visibility

or
the

reasonable
use

of
property.

“A
ir

contam
inant”

is
defined

as
“any

substance,
including

but
not

lim
ited

to
any

particulate

m
atter,

fly
ash,

dust,
fum

es,
gas,

m
ist,

sm
oke,

vapor,
m

icro-organism
s,

radioactive
m

aterial,
any

com
bination

thereof
or

any
decay

or
reaction

product
thereof.”

N
M

SA
1978,§

74-2-2(A
).

T
his

definition
is

broad
enough

to
include

G
H

G
s,

including
carbon

dioxide,
m

ethane,
nitrous

oxides,

perfiuorocarbons,
hydrofluorocarbons,

and
sulfur

hexafluoride.
T

he
B

oard
relied

on
this

section

to
adopt

regulations
restricting

G
H

G
em

issions
from

m
otor

vehicles,
20.2.88

N
M

A
C

-
E

m
issIon

S
tandardsfo

r
N

ew
M

otor
V

ehicles,
and

reporting
rules

for
G

H
G

s,
2 0.2.73

N
M

A
C

-
N

otices
o
f

Intent
and

E
m

ission
Inventory

R
equirem

ents,
and

20.2.87
N

M
A

C
-

G
reenhouse

G
as

E
m

issions

R
eporting,

as
w

ell
as

a
cap-and-trade

program
,

20.2.81
-

W
estern

B
ackstop

S
ufur

D
ioxide

T
raining

P
rogram

.
Tr.

1867,
11.1-17.

2.
T

he
U

.S.
Suprem

e
C

ourt
has

held,
in

the
context

of
sim

ilar
language

in
the

federal

C
lean

A
ir

A
ct,

that
greenhouse

gases
are

“air
pollutants”

that
should

be
regulated.

M
assachusetts

v.
E

PA
.

127
S.C

t.
1438,

1460
(2007)(”T

he
C

lean
A

ir
A

ct’s
sw

eeping
definition

of

‘air
pollutant’

includes
‘any

air
pollution

agent
or

com
bination

of
such

agents,
including

any

physical,
chem

ical
substance

or
m

atter
w

hich
is

em
itted

into
or

otherw
ise

enters
the

am
bient

air..’
§7602(g)(em

phasis
added).

O
n

its
face,

the
definition

em
braces

all
airborne

com
pounds



of
w

hatever
stripe,

and
underscores

that
intent

through
the

repeated
use

of
the

w
ord

‘any.’

C
arbon

dioxide,
m

ethane,
nitrous

oxide,
and

hydrofluorocarbons
are

w
ithout

a
doubt

‘physical

[and]
chem

ical
substance[sl

w
hich

[are]
em

itted
into

the
am

bient
air.’”).

3,
T

he
D

epartm
ent

presented
substantial

evidence
at

the
hearing

that
G

H
G

s

constitute
“air

pollution”.
T

he
em

ission
of

these
air

contam
inants

are
w

arm
ing

the
planet

and

disrupting
the

clim
ate,

and
their

continued
em

ission
in

any
quantity

and
for

any
duration

w
ill

prolong
and

exacerbate
the

harm
.

4.
Section

74-2-5(E
)

of
the

A
Q

C
A

requires
the

B
oard

to
consider

several
factors

before
adopting

a
regulation.

Specifically,
the

B
oard:

m
ust

give
w

eight
to

all
facts

and
circum

stances
deem

ed
appropriate,

including
but

not
lim

ited
to:

1)
character

and
degree

of
injury

to
or

interference
w

ith
health,

w
elfare,

visibility
and

property;

2)
the

public
interest,

including
the

social
and

econom
ic

value
o
f

the
sources

and
subjects

ofair
contam

inants;and

3)
technical

practicability
and

econom
ic

reasonableness
of

reducing
or

elim
inating

air
contam

inants
from

the
sources

involved
and

previous
experience

w
ith

equipm
ent

and
m

ethods
available

to
control

(he
air

contam
inants

involved.

5.
Pursuant

to
section

74-2-9
of

the
A

Q
C

A
.

the
B

oard’s
decision

w
as

supported
by

substantial
evidence.

Substantial
evidence

is
evidence

that
a

reasonable
m

ind
w

ould
recognize

as
adequate

to
support

the
conclusions

reached
by

a
fact-finder.

W
agner

v.
A

G
Q

C
onsultants,

2005-N
M

A
C

-016,
¶85,

l37
N

.M
.

734,
114

P.3d
1050;

R
egents

of
the

U
niv.

of
1V

M
.

v.
V

M
.

Fed’n
o
f T

eachers,
I998-N

M
SC

-020,¶17,
125

N
.M

.
401,962

P.2d
1236.

6.
T

he
B

oard
is

authorized
by

the
A

Q
C

A
to

adopt
the

proposed
rule,

and
this

authority
is

not
affected

by
the

D
epartm

ents
previous

efforts
to

cIari’
or

expand
that

authority.



PL
51

N
orton

at
11.

11.1-18,
12,

L
I

-
13,

1.10.
T

he
B

oard’s
inability

to
regulate

som
e

sources

does
not

negate
its

authority
to

im
plem

ent
a

cap-and-trade
program

tbr
the

large
num

ber
of

sources
already

regulated
under

the
A

ct.

7,
A

dm
inistrative

bodies
are

created
by

stanite
and

m
ust

therefore
find

its
authority

and
jurisdiction

conferred
upon

it
either

expressly
or

by
necessary

im
plication

from
the

sam
e

statutory
authority.

N
ew

M
exico

[3cc.
Serv.

C
o.

v.
N

ew
M

exico
Pub.

Serv.
Coinrnn.

81
N

.M
.

683,
684

(1970).
T

he
B

oards’s
authority

to
‘prevent

or
abate

air
pollution”

is
broad

enough
to

im
plem

ent
a

statew
ide

G
H

G
em

ission
cap

and
trade

program
as

it
is

a
necessary

im
plication

from
that

authority.

S
T

A
T

E
M

E
N

T
O

F
R

E
A

S
O

N
S

T
he

B
oard

hereby
adopts

the
D

epartm
ent’s

Statem
ent

of
R

easons
filed

w
ith

its
Petition

(PL
1)

and
hereby

m
akes

the
follow

ing
additional

findings:

A
.

C
H

A
R

A
C

T
E

R
A

N
D

D
E

G
R

E
E

O
F

IN
JU

R
Y

T
O

H
E

A
L

T
H

,
W

E
L

F
A

R
E

,
V

IS
IB

IL
IT

Y
A

N
D

P
R

O
P

E
R

T
Y

.

1.
T

here
is

com
pelling

evidence
that

clim
ate

change
is

real
and

continuing,
and

that

it
is

caused
by

anthropogenic
em

issions
ofG

H
G

s.
PL

18
-

G
utzler

at
1-9;

Tr.
49

*
56.

2.
C

urrent
levels

of
G

R
O

s
in

the
atm

osphere,
coupled

w
ith

new
em

issions,
w

ill

result
in

a
rise

in
global

tem
peratures

betw
een

3-7
degrees

C
elsius

by
the

end
of

the
century.

PL

18
-

G
uizier

at
6,

11.3-15.
T

hese
fundam

ental
conclusions

are
supported

by
the

vast
m

ajority
o
f

clim
ate

scientists
and

every
m

ajor
scientific

society
in

the
U

nited
States.

PL
18

-
G

utzler
at

2,

1.17
-

3,
1.22;

PL
51

-
O

verpeck
at

4,
1.1

-
.5, 1.30;

PL
51

-N
orton

at
2,

11.5-9.

3.
E

PA
recently

confirm
ed

these
conclusions

after
a

thorough
review

o
f

the

scientific
evidence.Tr.

55,
11.18-24;

PL
51

-
G

utzler
at

E
xhibit

2;
PL

3
6
-

W
ehrum

at
9,

11.12-17.



4.
C

lim
ate

change
caused

by
anthropogenic

em
issions

of
G

H
G

s
w

ill
have

a

particularly
severe

im
pact

of
the

A
m

erican
Southw

est,
including

N
ew

M
exico.

PL
51

-
O

verpeck

at
7,

LI
-

II,
L6.

T
he

w
arm

ing
trends

in
this

region
are

double
the

annual
global

average.
PL

18

G
utzler

at
4,

LI
-

5,
1.10.

A
lready,

w
ater

supply
and

snow
pack

have
dim

inished;
m

ajor
re

se
o
irs

are
drying

out;
soil

m
oisture

is
dropping;

vegetation
death

rates
are

increasing;
and

w
ildtires

are

becom
ing

m
ore

frequent
and

severe.
PL

13
-

G
utzler

at
6,

1.17
-

9,
15,

2,
[4,

14,
1.11;

PL
51

-

O
verpeck

at
7,

1.1
-

11,
1.6.T

hese
changes

are
consistent

w
ith

the
clim

ate
m

odels,
Tr,

2258-2259,

butare
happening

faster
than

predicted.
Tr.

2265,
11.22

-
23, 2269,

11.12-16.

5.
C

lim
ate

change
is

causing
adverse

im
pacts

to
the

public
health,

and
these

im
pacts

are
expected

to
intensifi

in
the

com
ing

years.
PL

18
-

Patz
at

2,
11,3-21.

C
lim

ate
change

is
unlike

any
other

health
threatbecause

it affects
m

ultiple
pathw

ays.
PL

18
-

Patz
at

1,
1.30

-
2,

1.2.

6.
In

the
U

nited
States,

clim
ate

change
has

caused
an

increase
in

deadly
heatw

aves,

exacerbated
air

pollution
such

as
ozone

w
hich

is
especially

dangerous
for

children
w

ith
asthm

a,

caused
an

increase
in

pollen
and

allergies,
and

increased
the

rate
of

infectious
diseases,

particularly
those

resulting
from

flood-affected
sew

age
system

s.
PL

18-
Patz

at3, 1.7
-

5,
1.23.

7.
C

ontrary
evidence

w
as

presented
by

the
Independent

Petroleum
A

ssociation
of

N
ew

M
exico’s

w
itness,

H
ow

ard
M

accabee,
w

ho
testified

that
clim

ate
change

m
ay

have
positive

health
benefits.

PL.
37.

8.
N

M
E

D
w

itness,
Jonathan

Patz,
a

recognized
public

health
expert

and
N

obel

laureate,
testified

that
M

accabee
m

isconstrued
data,

ignored
other

data,
relied

heavily
on

unproven
theories,

and
erroneously

suggested
that

clim
ate

change
and

its
im

pacts
w

ould
be

increm
ental

and
therefore

m
anageable

from
a

public
health

perspective.
PL

51
-

Patz
at

1,
1.14

-

5,1.14.



9.
C

lim
ate

change
w

ill
have

a
serious

adverse
effect

on
other

pollutants
of

concern

in
N

ew
M

exico
such

as
ozone.

C
lim

ate
change

w
ill

exacerbate
ozone

pollution.
P1

[8
U

hi
at

1.

1.28-
3.1.21.

O
zone,

w
hich

is
both

a
respiratory

irritant
and

a
factor

in
cardiopulm

onary
distress,

w
ill

be
a

serious
problem

for
the

state
ifthe

E
PA

tightens
the

applicable
standards

as
expected

in

the
near

future.
T

he
w

arm
ing

clim
ate

w
ill

exacerbate
noncom

pliance
in

nonattainm
ent

areas
and

m
ake

it
m

ore
difficult

to
attain

the
applicable

standards.
A

sim
ilar

situation
is

expected
for

particulate
m

atter
in

southern
N

ew
M

exico,
as

reduced
soil

m
oisture

and
m

ore
w

ildfires
increase

the
num

ber
and

severity
ofexceedances

of the
applicable

standards.
Id

10.
T

n-State
w

itness
C

hristy
and

Farm
ington

w
itness

K
appelm

ann
suggested

that

“C
lim

ategate
4

-
the

publication
of

stolen
em

ails
w

ritten
by

a
sm

all
num

ber
of

clim
ate

scientists
-

and
a

few
errors

in
published

reports
underm

ined
the

conclusions
of

the
Intergovernm

ental
Panel

on
C

lim
ate

C
hange

(u1PC
C

*).
H

ow
ever,

several
scientific

bodies,
including

the
N

ational

A
cadem

y
of

Science
and

E
PA

,
have

thoroughly
investigated

the
allegations

and
found

no

evidence
of

scientific
m

isconduct.
M

oreover,
the

em
ails

-
w

hich
w

ere
taken

out
of

context
-

had

no
m

eaningful
im

pact
on

the
fundam

ental
conclusions

regarding
clim

ate
change.

Tr.
2240,

1,12
-

2241,
1.

15;
PL

Si
-

G
uizier

at
15,

11.1-23,27,
1.10

28,
1.12

&
E

xhibit
2;

PL
51

-
O

verpeck
at

2,

1.16
-

5,
1.7.

in
fact,

B
.

P
U

B
L

IC
IN

T
E

R
E

S
T

11.
C

lim
ate

change
is

expected
to

result
in

large
econom

ic
costs,

w
hich

for
N

ew

M
exico

are
estim

ated
at

$3.2
billion

per
year.

or
$3,430

per
household

in
2020,

rising
to

$5,410

per
household

in
2040.

PL
18

-N
orton

at
16, 11.5-I

1.

12.
Sandia

N
ational

L
aboratory

recently
analyzed

the
data

and
concluded

that

betw
een

2010
and

2050,
clim

ate
change

in
N

ew
M

exico
w

ould
result

in
the

loss
of

$12.7
to



$26.1
billion

in
G

ross
State

Product
(G

S
P

”),
217,600

labor-years,
and

8,300
residents

w
ho

m
igrate

to
less

im
pacted

states.
PL

51
-

N
orton

at
14,

1L3-10.

13.
Preventing

or
abating

clim
ate

change
w

ill
m

inim
ize

harm
to

the
state’s

w
ater

resources,
PL

18
-

G
uizier

at
9,

1.7
-

1 7,
1.6,

and
the

public
health

of
its

citizens,
PL

1 8
-

Patz
at

6,
1.14

-8,
1.20,and

bring
co-benefits

for
ozone

and
PM

pollution,
Pt.

18
-

N
orton

at
16.

II. 13-21;

Pt.
18

-
U

hi
at

3,
1.14-21.

In
fact,

G
H

G
reductions

under
the

rule
could

contribute
to

dem
onstrating

com
pliance

w
ith

federal
ozone

standards,
averting

m
ore

stringent
requirem

ents

for
industrial

sources
in

N
ew

M
exIco.

Id

14.
T

he
D

epartm
ent’s

proposed
rule

w
ould

have
a

sm
all

but
significant

effect
on

clim
ate

change.
PL

18
-

Ely
at

5,
11.13-21.

T
he

rule
is

lim
ited

to
sources

w
ithin

the
B

oard’s

jurisdiction
in

N
ew

M
exico,

covering
tw

o-thirds
o
f

their
em

issions.
PL

51
-

N
orton

at
4,

1L4-19.

T
he

rule
is

anticipated
to

cover
approxim

ately
63

of
the

largest
sources

in
the

electrical

generation
and

oil
and

gas
sectors,

w
hich

represent
97

percentof
the

total
em

issions
from

T
itle

V

sources
in

N
ew

M
exico.

Pt.
18

-
Schneider

at
3-6;

PL
18

-
N

orton
at 9,

11.18-20.

C
.

T
E

C
H

N
IC

A
L

P
R

A
C

T
IC

A
B

IL
IT

Y

15.
T

he
D

epartm
ent’s

proposed
rule

provides
sources

w
ith

several
com

pliance

options.
PL

18
-

Sahu
at2,11.9-13.

16.
A

side
from

receIving
free

allow
ances

for
m

ost
em

issions,
sources

can
purchase

allow
ances

and
transfer

allow
ances

from
other

facilities
ow

ned
by

the
sam

e
com

pany.
Pt.

18
-

W
eaver

at
6,1.11

-7,1.14.

17.
Sources

also
m

ay
use

offsets
to

satisfy
up

to
49

percent
of

their
total

em
ission

reduction
obligation.

PL
51

-
Ely

at
12,

1.5
-

13,
1.20;

PL
51

-
W

eaver
at

18,
11.1

1-23;
N

M
E

D

H
earing

E
xhibit

3.
T

his
lim

it
balances

the
benefit

of
offsets

as
a

cost
containm

ent
strategy

w
ith



the
encouragem

ent
of

actual
reductions

at
sources

in
N

ew
M

exico.
Tr.

1894,
11.12

-
1895,

1.2.

T
hese

offsets
can

be
obtained

from
approved

jurisdictions
and

external
trading

program
s.

PL
51

W
eaverat

17,1.13-19,1.18.

18.
T

he
D

epartm
ent’s

lim
it

is
m

ore
generous

than
R

G
G

I,
PL

51
-L

itz
at

3,
11.7-19,and

the
failed

federal
legislation,

w
hich

w
ould

have
allow

ed
offsets

up
to

30
percent

of
the

total

com
pliance

obligation,
but

required
a

source
to

purchase
all

or
a

portion
of

its
allow

ances
at

auction,
P1.

51
-

E
ly

at
13,

11.3-13,
15,11.13-15;

T
R

1790,
11.9-25.

19.
T

he
D

epartm
ent

in
the

proposed
rule

expressed
the

offset
lim

it
as

4
percent

of
the

source’s
total

com
pliance

obligation
betw

een
2012

and
2020.

N
M

E
D

H
earing

E
xhibit

1;
PL

51
-

W
eaver

at
18,

11.18-19
&

A
ppendix

A
.

T
he

D
epartm

ent
distributed

this
lim

it
evenly

over
three

com
pliance

periods,
w

hich
allow

s
sources

to
use

m
ore

offsets
earlier

in
the

program
.

PN
M

proposed
to

ram
p

up
the

offset
lim

it
in

each
com

pliance
period,

resulting
in

phased
lim

its
o
f

1, 4,

and
7

percent
of

the
reduction

obligation,
w

hich
allow

s
sources

to
use

m
ore

offsets
later

in
the

program
.

N
M

E
D

H
earing

E
xhibit

2.
A

t
the

hearing,
the

D
epartm

ent
described

its
m

ethod,
T

r.

1942,
1.5

-
1946,

1.15,
and

presented
a

side-by-side
com

parison
w

ith
PN

M
’s

proposal.
N

M
E

D

H
earing

E
xhibit

3;
Tr.

3057,
1.21

-
3059,

1.5.
T

he
B

oard
prefers

the
single

offset
lim

it
of

4

percent,
as

reflected
in

N
M

E
D

B
rief

E
xhibit

1,
because

it
is

consistent
w

ith
the

approach
being

taken
by

other
W

C
1

jurisdictions
and

therefore
w

ill
help

to
assure

N
ew

M
exico’s

ability
to

link

w
ith

their
program

s.

20.
A

certification
program

is
not

necessary
because

offset
certifiers

w
ill

com
e

to
the

project
regardless

w
here

it
is,

rather
than

requiring
the

developer
to

go
to

the
issuing

state.
Tr.

1681,
1.22-1682,

1.1,
1756,

1.16
-

1757,
1.6,

1961,
11.19-25.

O
nce

the
offsets

have
been

approved



by
another jurisdiction,

they
are

available
for

any
source

including
a

source
in

N
ew

M
exico

-

to
s
a
tis

its
reduction

obligation.
Tr.

1962,
11.1-4,

21.
In

addition
to

obtaining
allow

ances
or

offsets,
a

source
m

ay
m

eet
its

obligation
by

reducing
its

em
issions.

In
som

e
cases,

a
source

m
ay

prefer
to

reduce
em

issions
because

it
w

ould

be
less

expensive
than

purchasing
allow

ances
or

offsets,
particularly

in
light

of
the

ancillary

benefits.
PL

18-S
ahuat3,1L

6-13.

22.
E

lectric
utilities

can
reduce

G
H

G
em

issions
by

m
anaging

energy
dem

and,

reducing
transm

ission
and

distribution
losses,

reducing
electricity

loss
at

generating
stations,

im
proving

fuel
conversion

efficiency,
using

low
er

carbon
intensity

fuels,
deploying

optim
ization

technologies,
developing

carbon
capture

and
storage

projects,
and

integrating
renew

able
energy

supplies
to

reduce
system

-w
ide

carbon
intensity.

PL
18-

Sahu
at 4,

1.3
-8,1.10.

23.
O

il
and

gas
facilities

can
reduce

O
H

O
em

issions
by

im
proving

energy
efficiency,

reducing
flaring,

and
developing

acid
gas

injection.
PL

18
-

Sahu
at

8, 1.12
-

9,
1.12.

24.
M

any
of

these
m

ethods
can

be
achieved

at
a

m
inim

al
cost

but
a

significant

econom
ic

benefit
to

the
facility.

PL
51

-
Sahu

at
12,

11.4-18.
Several

industry
w

itnesses

acknow
ledged

that
their

facilities
have

achieved
significant

reductions
using

these
m

ethods
and

plan
to

do
m

ore
in

the
future.

PL
18

-
Sahu

at
E

xhibits
1-3,

11;
PL

31
-

Patton
at

8,
11.1

1-15,
9,

11.5-15;
PL

3
9
-

D
arnell

at
13,

1.?
-

14,
1.11;

PL
3
9
-

ThIe
at

4,
11.7-13;

PL
36

-
C

hicanow
icz

at
5,

1
.9

-8
,1

.4
,8

,1
.8

-9
,1

.5
,9

,1
.1

2
-

10.1.23,
13,

11.1
1-14.

25.
W

ith
respect

to
carbon

capture
and

sequestration
(“C

C
S”),

D
epartm

ent
w

itness

R
on

Sahu
and

T
n-S

tate
w

itness
E

d
C

hicanow
icz

both
testified

that
the

technology
takes

several

form
s,

including
pre-

and
post-com

bustion
processes

and
the

related
technology

of

oxycom
bustion.

PL
18

-
Sahu

at
7,

1.18
-

8,
1.13;

PL
36

-
C

hicanow
icz

at
9,

11.12-16.
Ii

is
not



necessary
to

capture
all

exhaust
gases

from
a

facility
for

C
C

S
to

effectively
reduce

G
H

G

em
issions.

Tr.
783.

11.1-3.
C

C
S

is
being

im
plem

ented
in

a
num

ber
of

locations
in

the
U

nited

States
and

around
the

w
orld.

Pt.
51

Sahu
at

10,
114

-
11,

16.

26,
T

he
D

epartm
ent

established
a

threshold
of

100
m

illion
m

etric
tons

of
allow

ances

in
the

trading
system

betbre
the

proposed
rule

can
take

effect.
T

his
threshold

reflects
the

D
epartm

ent’s
intent

that
N

ew
M

exico
participate

in
a

regional
trading

program
;

the
D

epartm
ent

never
intended

for
N

ew
M

exico
to

establish
a

state-only
program

.
PL

18
N

orton
at

17,1.24
-

iS,

1.2.
T

he
threshold

ensures
that

the
trading

system
w

ill
have

sufficient
liquidity

to
control

com
pliance

costs
for

affected
sources.

Y
r.

1274,
1.21

-
1275.

L
i.

In
this

regard,
liquidity

is

provided
by

the
m

arket
size

of
the

jurisdictions,
not

the
num

ber
ofjurisdictions.

T
r.

1457,
11.7-

20,
T

he
threshold,

w
hich

is
lim

ited
to

N
orth

A
m

erican
jurisdictions,

Tr.
1600,

1.21
-

1601,
1.16,

w
ould

be
satisfied

if
C

alifornia
adopted

a
trading

program
.

Id.
N

otably,
the

100
m

illion
m

etric

ton
threshold

value
is

roughly
equivalent

to
the

m
etric

tons
in

the
R

G
G

I
system

:
w

hich
has

operated
successfully

since
January

2009.
Tr.

1458,
1.12-17,

1459,
1.2-

1460,1.9.

27.
T

he
D

epartm
ent’s

proposed
rule

established
an

effective
date

of
January

1,
2011,

w
hich

allow
s

the
D

epartm
ent

enough
tim

e
to

develop
the

adm
inistrative

fram
ew

ork
for

allocations
before

the
initial

cap
year

of
2012,

PL
18

-
W

eaver
at

3,
11.2-5,

and
to

create
links

w
ith

other
trading

program
s,

as
w

ell
as

allow
ing

regulated
sources

to
prepare

for
participation

in

the
program

.
Tr.

1242,
1.12

-
1243,

1.8.
PN

M
w

itness
D

irk
Forrister

suggested
that

the
program

could
not

be
developed

w
ithin

one
Y

ear,
Y

r.
1438,

11.12-16.
T

he
D

epartm
ent

and
other

\V
C

I

jurisdictions
w

ill
w

ork
cooperatively

to
establish

the
trading

system
,

using
off-the-shelf

com
puter

program
s

developed
by

EPA
and

other
trading

system
s

such
as

R
G

G
I.

PL
51

-
E

ly
at

ii,
1.1

-
12.

1.3;
Pt.

5!
-

L
itz

at
3,

1.21
-4

,
1,20;

Y
r.

at
1438,

1.17-
1439,

1.6.
E

ven
R

G
G

I,
the

first



G
H

G
capand-trade

program
in

the
U

nited
States,

successfully
established

the
allow

ance

baseline
for

sources
less

than
4

m
onths

before
trading

w
as

com
m

enced,
considerably

less
tim

e

than
available

in
N

ew
M

exico,
Tr.

1391,
I1.I0I3.

28.
T

he
D

epartm
ent

proposed
to

‘sunset’
the

proposed
rule

if
the

federal
governm

ent

adopts
an

equally
effective

cap-andtrade
program

.
PL

18
-

W
eaver

at
3,

11.7-12.
T

he

D
epartm

ents
sunset

provision
w

ould
require

that
a

federal
program

obtain
an

em
ission

reduction

com
m

ensurate
w

ith
the

proposed
rule.

29.
T

he
D

epartm
ent

clarified
that

it
had

no
intent

to
aggregate

oil
and

gas
w

ells
and

associated
equipm

ent
for

the
purpose

of designating
a

source
that

exceeds
the

25
thousand

m
etric

ton
threshold.

PL
51

-
W

eaver
at

6,
11.2-18.

T
he

D
epartm

ent
added

language
to

the
A

ugust
30

version
of

the
proposed

rule
and

testified
consistently

w
ith

this
position

at
the

hearing.
T

r.
1676,

1.18
-

1677,
1.8.

T
he

tw
o

parties
representing

oil
and

gas
interests,

N
M

O
G

A
and

Independent

Producers
A

ssociation
of N

ew
M

exico
(t
1

IP
A

N
M

”),
acknow

ledged
the

D
epartm

ents
position.

T
r.

at2925,
11.13-23,

1677,1.8.

D
.

E
C

O
N

O
M

IC
R

E
A

S
O

N
A

B
L

E
N

E
S

S

30.
T

he
D

epartm
ents

analysis
found

that
the

rule
w

ill
have

a
slight

positive
effect

under
the

tw
o

m
ost

likely
scenarios,

and
at

w
orst,

a
sm

all
negative

effect
under

the
other

scenarios.31.
T

he
D

epartm
ents

econom
ic

analysis
by

K
arl

[lausker’s
found

that
a

$33

allow
ance

price
w

ould
achieve

the
W

C
I

reduction
objective.

PL
18

-
H

ausker
at

18.

32.
D

r.
R

ose
conducted

seven
policy

runs
using

different
com

binations
of

allow
ance

prices
and

com
plem

entary
policies.

PL
18

-
R

ose
at

2,
1.12

-
3,

14.
4

11.1-10,
10,

1.16-13,
1.14.

T
w

o
runs

show
ed

slightly
positive

results
for

the
state

econom
y

by
2020,

including
an

increase



in
em

ploym
ent

of
2,500

jobs
(0.18%

)
and

an
increase

in
G

SP
of

$542
m

illion
(0.13%

).
T

he
runs

also
predicted

no
im

pact
on

state
tax

revenues
in

2020,
no

increase
in

electric
rates,

and
a

m
inim

al
increase

(less
than

one
percent)

in
the

cost
of

transportation
fuels.

R
ose

considered
these

runs
to

be
the

m
ost

likely
scenarios

because
they

closely
resem

bled
the

D
epartm

ent’s
proposed

cap-and-trade
program

w
ith

free
allow

ances
and

com
plem

entary
policies.

T
he

rem
aining

runs

show
ed

only
a

sm
all

negative
im

pact
on

the
state

econom
y,

including
a

m
axim

um
loss

of
3,100

jobs
and

a
fractional

decrease
in

G
SP.

G
iven

N
ew

M
exico’s

G
SP

of
$70

billion,
this

decrease

w
ould

retard
grow

th
by

a
few

m
onths

at
m

ost.
Tr.

500,
11.14-23.

T
hese

results
w

ere
consistent

w
ith

the
findings

for
other

cap-and-trade
program

s.
T

r.
1284,

11.16
-

25.

33.
T

he
results

represented
the

low
er

bound
of

potential
econom

ic
outcom

es
because

the
m

odel
did

not
account

for
the

avoided
or

reduced
dam

ages
from

clim
ate

change
and

em
issions

of
other

pollutants,
the

reduced
use

of
natural

resources,
the

reduced
am

ount
of

traffic

dam
age,and

avoided
im

pacts
to

w
ater

supply, tourism
,

ranching, and
forestry,

PL
18

-
R

ose
at

3,

11.15-19;
Tr.

at
2321,

11.19-23,as
w

ell
as

the
long-term

im
pacts

on
the

agricultural
and

industrial

base
and

the
exodus

of
population

and
jobs

predicted
by

Sandia
N

ational
L

aboratory.
PL

51
-

N
orton

at
14,11.3-10.T

he
m

odel
also

overestim
ated

the
negative

im
pacts

because
it assum

ed
that

N
ew

M
exico

w
ould

auction
allow

ances,
increasing

the
overall

costs
to

industry.
PL

18
-

R
ose

at

13,
11.15-21.

34.
T

he
D

epartm
ent’s

analysis
expressly

addressed
the

im
pact

on
the

oil
and

gas

sector.
E

nergy
2020

m
odeled

the
sectors

econom
ic

activity
to

the
extent

possible
w

ith
the

available
data,

T
r.

708,
1.7

-
712,

1.4.
Specifically,

the
R

E
M

I
analysis

included
all

capped

facilities
in

the
sector,

the
annualized

process
investm

ent,
and

the
sectors’

projected
revenue

contribution
to

the
G

eneral
Fund.

Tr.
1666,

11.3-7.
T

he
R

EM
1

m
odel

predicted
that

the
sector



w
ould

experience
a

sm
all

negative
effect

ofone-tenth
to

one
percent

by
2020.

W
hile

this
im

pact

w
ould

fall
m

ore
heavily

on
the

petroleum
refining

industry,
other

parts
of

the
sector

-
such

as

natural
gas

production
and

processing
-

should
expect

to
benefit

significantly
from

a
cap-and-

trade
program

.
Tr.

489,
11.2-20,

.504,
11.3-16.

atu
ral

gas
is

considered
to

be
the

transition
fuel

in

a
carbon-constrained

econom
y,

PL
51

-
N

orton
at

14,
11.1

1-21,
and

w
ill

be
especially

favored

w
hen

coal-tired
pow

er
plants

near
large

natural
gas

fields
begin

to
sw

itch
fuels.

Tr,
2980,

1.12
-

298
1, 1.2.35.

Som
e

parties
conducted

their
ow

n
econom

ic
analyses.

W
hile

they
used

different

m
odels

w
ith

m
ore

negative
assum

ptions,
they

predicted
G

SP
and

em
ploym

ent
results

slightly

m
ore

negative
but

sim
ilar

to
the

D
epartm

ent’s.
Tr.

500,
1.24

-
501,

1.6.
From

the
long-term

perspective,
these

results
m

eant
that

for
a

given
grow

th
rate,

there
w

ould
be

only
a

sm
all

tem
poral

delay
in

reaching
the

sam
e

G
SP.

Tr.
501,11.7-18.

36.
Farm

ington
w

itness
R

obert
K

appelm
ann

calculated
F

arm
ingtons

com
pliance

costs
using

a
w

orst
case

scenario,
but

did
not

contradict
the

D
epartm

ent’s
conclusion

that
a

cap-

and-trade
program

w
ould

have
a

m
inim

al
effect

on
the

state
econom

y.
T

r.
2024,

1.25
-2025,

1.5.

37.
T

he
D

epartm
ent’s

proposed
rule

contains
provisions

that
m

inim
ize

leakage,
such

as
free

allow
ances

and
delayed

com
pliance

obligations.
PL

51
-

E
ly

at
15,

II. 10-16,
T

r.
1315,

11,3-20.
T

here
is

no
evidence

that
R

G
G

I’s
cap-and-trade

program
has

caused
any

leakage
in

the

electric
generation

industry,
Tr,

1408,
11.11-16.

M
oreover,

the
risk

of
econom

ic
leakage

due
to

regulation
is

not
significant

com
pared

to
other

factors,
such

as
com

m
odity

prices,
fuel

costs,
and

regulations
in

other
states,

w
hich

can
be

m
ore

onerous
than

those
in

N
ew

M
exico.

PL
51

-
E

ly
at

15,
1.

18-
17,

1.4;
PL

51
-

O
H

are
at

10,
11.5-17;

Tr.
1408.

11.4-6.
T

he
D

epartm
ent

proposed
to



m
onitor

and
reassess

leakage
in

consultation
w

ith
the

stakeholders
and

report
back

to
the

B
oard.

PL
51

-Ely
at

15,11.18-22.

38.
T

he
B

oard,
in

response
to

industry
concerns

that
the

rule
w

ould
be

too
expensive

and
in

order
to

address
econom

ic
reasonableness,

am
ended

20.2.350.17(H
)

N
M

A
C

to
read:

‘additiona1
cost

containm
ent

provisions,
and

if
for

a
period

of
six

(6)
continuous

m
onths

the

average
price

per
m

etric
ton

of
C

02
for

offsets
and

allow
ances

exceeds
forty-five

(45)
dollars

in

2010
dollars

as
adjusted

annually
by

the
consum

er
price

index
the

departm
ent

shall
autom

atically

return
to

the
board

w
ith

a
cost containm

ent
proposal.”

E.
P

U
B

L
IC

N
O

T
IC

E
A

N
D

D
U

E
P

R
O

C
E

S
S

39.
T

he
D

epartm
ent

conducted
an

adequate
and

appropriate
public

process
for

the

proposed
rule.

PL
18

-
E

ly
at

2,
1.18-

4,
1.8.

T
he

W
C

I
process,

w
hich

developed
the

D
esign

D
ocum

ent
tem

plate,
involved

extensive
stakeholder

input,
including

regional
events,

telephone

conferences,
and

a
series

of
m

eetings
in

N
ew

M
exico.

T
r.

1693,
11.3

-
1694,

1.13,
1958,

1.19
-

1959,
1.5.

T
he

D
epartm

ent
also

conducted
a

second
round

of
m

eetings
and

presentations
across

the
state

regarding
N

ew
M

exico’s
clim

ate
change

w
ork

in
general,

as
w

ell
as

a
full

stakeholder

process
for

the
proposed

rule.
Tr.

1959,
1.6

-
1960,

1.15.
For

each
event,

the
D

epartm
ent

sent

electronic
notification

to
m

ore
than

900
persons.

Tr.
1966,

12-
1967,

1.18.

40.
W

ith
respect

to
the

proposed
rule,

the
D

epartm
ent

in
M

arch
2010

issued
a

draft

w
hite

paper
to

solicit
com

m
ents

on
the

m
ethods

for
allocating

allow
ances,

issued
the

draft
rule

for
public

com
m

ent,
and

hosted
a

series
of

m
eetings

around
the

state,
including

Santa
Fe,

Farm
ington,

C
lovis,

R
osw

ell,
L

as
C

ruces,
and

A
lbuquerque.

U
nfortunately,

w
ith

m
inor

exceptions,
the

rule
opponents

reftsed
to

participate
in

the
public

process.
PL

51
-

E
ly

at
17, 11.7-

16.



41.
T

he
B

oard’s
procedural

rule
prom

ulgation
requirem

ents
are

provided
by

staiute

First,
a

public
hearing

required
pursuant

to
N

M
SA

1978,
7
4
2
6
(B

).
T

his
requirem

ent
m

eet
w

as

m
et

as
the

B
oard

conducted
9

days
of

hearing
as

w
ell

as
taking

public
com

m
ent

in
various

cities

throughout
the

state.
Second,

notice
is

required
30

days
prior

to
hearing

date
pursuant

to
N

M
S

A

1978,
74-2-6(C

).
T

he
public

hearing
w

as
properly

noticed
as

evidenced
by

the
affidavits

o
f

publication.
PL

55.
T

hird,
“A

t
the

hearing,
the

environm
ental

im
provem

ent
board

or
the

local

board
shall

allow
all

interested
persons

a
reasonable

opportunity
to

su
b
m

it
data,

view
s

or

argum
ents

orally
or

in
v
T

itin
g

and
to

exam
ine

w
itnesses

testif’ing
at

the
hearing.’

N
M

SA
1978,

74-2-6(D
).

T
he

B
oard

exceeded
its

ow
n

re
q
u
ire

m
e
n
ts

by
requiring

the
D

epartm
ent

to
file

direct

testim
ony

and
exhibits

m
ore

than
60

days
before

the
hearing

and
allow

ed
the

other
parties

30

days
to

subm
ii

responsive
testim

ony
and

exhibits
and

an
additional

14
days

to
subm

it
rebuttal

testim
ony,

w
hich

tw
o

parties
actually

used
to

supplem
enttheir

responsive
testim

ony.

42.
T

n-State
objected

to
the

notice
provided

to
the

Sm
all

B
usiness

R
egulatory

C
om

m
ittee.

T
n-state’s

argum
ent

is
highly

technical
argum

ent
and

it
is

undisputed
that

the

D
epartm

ent
tw

ice
filed

the
proposed

nile
w

ith
the

C
om

m
ission

(June
4,

2010
&

July
16,

2010).

T
his

notice
is

evidence
thatthe

C
om

m
ittee

received
actual

notice.

O
R

D
E

R

B
y

an
affirm

ative
vote

of
4

to
3,

the
proposed

new
regulation

w
as

approved
by

the
B

oard

on
N

ovem
ber

2,
2010

w
ith

an
am

endm
ent

to
202.350.17N

M
A

C
that

w
ould

require
the

D
epartm

ent
to

com
e

back
to

the
B

oard
if

the
$45.00

allocation
or

offset
w

as
reached.

T
he

proposed
new

regulation
is

to
be

set
forth

in
Section

350
o
f

20.2
N

M
A

C
w

ith
any

appropriate

corrections
of

typographical
errors,

form
atting,

or
other

changes
necessary

to
file

these



regulations
w

ith
the

e
w

M
exico

State
R

ecords
C

enter.
T

he
regulations

described
in

this
O

rder

are
hereby

adopted,
to

be
effective

30
days

after
tiling

w
ith

the
State

R
ecords

C
enter.

Dated:JJrJ__zL
O



IN
T

IlE
C

O
U

R
T

O
F

A
P

P
E

A
L

S
O

F
T

H
E

S
T

A
T

E
O

F
N

E
W

M
E

X
IC

O
A

f-r.
u

’
P

U
B

L
IC

S
E

R
V

IC
E

C
O

M
PA

N
Y

F
IL

E
D

O
F

N
E

W
M

E
X

IC
O

,
20

o
j

A
ppellant,

vs.
C

ase
N

o.$
0
2
0

N
E

W
M

E
X

IC
O

E
N

V
IR

O
N

M
E

N
T

A
L

IM
P

R
O

V
E

M
E

N
T

B
O

A
R

D
,

A
ppellee.

M
O

T
IO

N
F

O
R

L
E

A
V

E
T

O
IN

T
E

R
V

E
N

E
A

S
A

P
P

E
L

L
E

E

N
ew

E
nergy

E
conom

y,
Inc.

(“N
E

E
”),

by
and

through
its

attorneys,
N

ew

M
exico

E
nvironm

ental
L

aw
C

enter,
respectfully

requests
leave

to
intervene

in
this

appeal
as

a
co-appellee.

T
he

grounds
for

this
M

otion
are

as
follow

s:

IN
T

R
O

D
U

C
T

iO
N

1.
In

this
appeal,

Public
S

ervice
C

om
pany

of
N

ew
M

exico
(“P

N
M

”)

seeks
to

overturn
the

decision
of

the
N

ew
M

exico
E

nvironm
ental

Im
provem

ent

B
oard

(“the
B

oard”)
to

adopt
regulations

governing
greenhouse

gas
em

issions.

T
he

B
oard

adopted
the

regulations
(‘R

u1e
100”),codified

at
§

20.2.100
N

M
A

C
,

on

D
ecem

ber
6,

2010.
pursuant

to
its

authority
under

the
N

ew
M

exico
E

nvironm
ental

Im
provem

ent
A

ct
(“E

IA
”)

(N
M

SA
1978,

§
74-1-I

etseq.)
and

the
N

ew
M

exico

A
ir

Q
uality

C
ontrol

A
ct

(“A
Q

C
A

”)
(N

M
SA

1978,§
74-2-I

etseq.).
See

§

20.2.100.3
N

M
A

C
;

see
also

[E
xhibit

1
(O

rder
and

Statem
ent

of
R

easons
for

R
ule



statem
ents

of
PN

M
,

IPA
N

M
and

the
G

overnor
m

ake
it

m
ore

than
m

erely
possible

that
the

B
oard

w
ill

not
adequately

represent
and

protect
N

E
E

’s
interest

in
R

ule

100—
it

as
‘virtually

c
irta

in
that

it
w

all
not

W
ildE

arth
G

uardians
v

U
nited

S
tates

F
orest

Serv.,
573

F.3d
9
9
2
,9

9
6
(1

0
th

C
ir.

C
o
b
.

2009)
(interverior

“need

o
n
ly

show
the

possibility
of

inadequate
representation”)

(em
phasis

added).

A
ccordingly,

N
E

E
should

be
allow

ed
to

intervene
in

this
appeal

“as
of

right.”

6.
N

E
E

’s
intervention

in
this

appeal
is

tim
ely

and
w

ill
not

cause

delay
or

prejudice
any

p
arty

.
N

E
E

’s
intervention

at
this

early
stage

w
ill

not

delay
resolution

of
this

appeal
or

prejudice
any

party.
PN

M
has

not
yet

filed
a

docketing
statem

ent
and

it
seeks

an
extension

of
tim

e
in

w
hich

to
do

so.
M

oreover,

the
A

ssistant
A

ttorney
G

eneral
w

ho
represents

the
B

oard
in

this
appeal

asked
that

N
E

E
delay

filing
this

M
otion

until
after

the
B

oard
m

et
on

A
pril

4t
h

to,
am

ong
other

things,
consider

w
hether

to
oppose

N
E

E
’s

M
otion.

7.
T

his
m

otion
is

opposed:
PN

M
and

the
B

oard
are

aligned
in

their

opposition
to

this
M

otion.

8.
R

elated
A

ppeals:
Several

parties
to

the
rulem

aking
below

filed

separate
appeals

of
the

B
oard’s

decision
to

adopt
R

ule
[00:

C
ity

of
F

arm
ington

and
F

arm
ington

E
lectrical

U
tility

System
v.

EEB
(C

ase
N

o.
31,015);

Independent

Petroleum
A

ssociation
of

N
ew

M
exico

(C
ase

N
o.

31016);
N

ew
M

exico
O

il
and

G
as

A
ssociation

(C
ase

N
o.

31,017);
El

Paso
E

lectric
C

om
pany

(C
ase

N
o,

31,018);

M
O

PIO
N

FOR
LFAVE

P0
IN

V
FR

V
EN

F
Pige

10



Tn-State
G

eneration
and

T
ransm

ission
(C

ase
N

o.
3

1.019);
S

outhw
est

Public

S
erice

C
om

pany
(C

ase
N

o
31

021)
E

ach
of

the
toregoing

appellants
w

as
sL

red

w
ith

this
M

otion;
each

has
asked

this
C

ourt
in

their
respective

appeals
to

extend

the
tim

e
in

w
hich

to
file

docketing
statem

ents.

W
H

E
R

E
F

O
R

E
,

N
E

E
respectfully

requests
the

C
ourt

to
perm

it
it

to
intervene

in
this

appeal.

R
espectfully

subm
itted:

N
E

W
M

E
X

IC
O

E
N

V
IR

O
N

M
E

N
T

A
L

L
A

W
C

E
N

T
E

R

B
ruce

F
rederick

D
ouglas

M
eiklejohn

E
ric

Jantz
Jon

B
lock

1405
L

uisa
Street,

Ste.
5

Santa
Fe,

N
M

87505
(505)

989-9022
(tel.)

(505
989-3769

(fax)
bfrederick@

nm
elc.org

A
ttorneys

for
N

ew
E

nergy
E

conom
y,

Inc.

M
O

TIO
N

FO
R

LEA
V

E
TO

IN
T

E
R

V
E

N
E

—
P

age
ii



IN
T

H
E

C
O

U
R

T
O

F
A

P
P

E
A

L
S

O
F

T
H

E
S

T
A

T
E

O
F

N
E

W
M

E
X

IC
O

P
U

B
L

IC
S

E
R

V
IC

E
C

O
M

P
A

N
Y

O
F

N
E

W
M

E
X

IC
O

.

C
ase

N
o.

U
E

C
Q

F
IL

E
D

A
H

20
rj;

N
E

W
M

E
X

IC
O

E
N

V
IR

O
N

M
E

N
T

A
L

IM
P

R
O

V
E

M
E

N
T

B
O

A
R

D
,

A
ppeliec.

M
O

T
IO

N
F

O
R

L
E

A
V

E
T

O
IN

T
E

R
V

E
N

E
A

S
A

P
P

E
L

L
E

E

N
ew

E
nergy

E
conom

y,
Inc.

(“N
E

E
”),

by
and

through
its

attorneys,
N

ew

M
exico

E
nvironm

ental
L

aw
C

enter,
respectfully

requests
leave

to
intervene

in
this

appeal
as

a
co-appellee.

T
he

grounds
for

this
M

otion
are

as
follow

s:

Introduction

1.
En

this
appeal,

Public
S

ervice
C

om
pany

of
N

ew
M

exico
(“P

N
M

”)

seeks
to

overturn
the

decision
of

the
N

ew
M

exico
E

nvironm
ental

Im
provem

ent

B
oard

(“the
B

oard”)
to

adopt
regulations

governing
greenhouse

gas
em

issions.

T
he

B
oard

adopted
the

regulation
(“R

ule
350”),

codified
at§

20.2.350
N

M
A

C
,”

on

N
ovem

ber
2,

2010,
pursuant

to
its

authority
under

the
N

ew
M

exico
E

nvironm
ental

Im
provem

ent
A

ct
(“E

IA
”)

(N
M

S
A

1978,§
74-1-1

et
seq.)

and
the

N
ew

M
exico

A
ir

Q
uality

C
ontrol

A
ct

(“A
Q

C
A

”)
(N

M
SA

1978,§
74-2-1

et
seq.).

§
20.2.350.3

N
M

A
C

;
see

also
[E

xhibit
1

at
6

(B
oard’s

O
rder

and
Statem

ent
of

R
easons

for
R

ule

A
ppellant,

vs.



delay
resolution

of
this

appeal
or

prejudice
any

party.
PN

M
has

not
yet

filed
a

docketing
statem

ent
and

it
seeks

an
extension

of
tim

e
in

w
hich

to
do

so.
M

oreover,

the
A

ssistant
A

ttorney
G

eneral
w

ho
represents

the
B

oard
in

this
appeal

asked
that

N
E

E
delay

filing
this

M
otion

until
after

the
B

oard
m

et
on

A
pril

4
to,

am
ong

other

things,
consider

w
hether

to
oppose

N
E

E
’s

M
otion.

7.
T

his
m

otion
is

opposed:
PN

M
and

the
B

oard
are

aligned
in

their

opposition
to

this
M

otion.

8.
R

elated
A

ppeals:
PN

N
4

and
several

other
parties

have
filed

m
ultiple

separate
appeals

of
both

R
ule

100
and

R
ule

350.
N

E
E

M
otion

fo
r

L
eave

to

Intervene
j

PN
M

v.
E

nvironm
ental

Im
provem

ent
B

oard,
N

o.
31,020

(identifying

six
pending

appeals
of

R
ule

100)
[E

xhibit
291

8];
C

ity
of

F
arniington

and

F
arm

ington
E

lectrical
U

tility
System

v.
E

IB
(C

ase
N

o.
30,897)

(appeal
of

R
ule

350);
Independent

Petroleum
A

ssociation
of

N
ew

M
exico

(C
ase

N
o.

30,907)

(sam
e);

N
ew

M
exico

O
il

and
G

as
A

ssociation
(C

ase
N

o.
30,952)

(sam
e);

El
Paso

E
lectric

C
om

pany
(C

ase
N

o.
30,

908)
(sam

e);
T

n-S
tate

G
eneration

and

T
ransm

ission
(C

ase
N

o.
30,899)

(sam
e);

S
outhw

est
Public

Service
C

om
pany

(C
ase

N
o.

30,901)(sam
e).

E
ach

of
the

foregoing
appellants

w
as

served
w

ith
this

M
otion;

each
has

asked
the

C
ourt

in
their

respective
appeals

to
extend

the
tim

e
in

w
hich

to
file

docketing
statem

ents.

v1O
T1O

’4
FO

R
LEA

V
E

TO
IN

T
E

R
V

E
N

E
P

age
11




