
(f)
S

T
A

T
E

O
F

N
E

W
M

E
X

IC
O

B
E

F
O

R
E

T
H

E
E

N
V

IR
O

N
M

E
N

T
A

L
IM

P
R

O
V

E
M

E
N

T
B

O
A

R
D

IN
T

H
E

M
A

T
T

E
R

O
F

P
R

O
P

O
S

E
D

R
E

P
E

A
L

N
o.

EIB
11-15(R

)
O

F
R

E
G

U
L

A
T

IO
N

S
20.2.350

G
R

E
E

N
H

O
U

S
E

G
A

S
R

E
D

U
C

T
IO

N
P

R
O

G
R

A
M

20.2.300
R

E
P

O
R

T
IN

G
O

F
G

R
E

E
N

H
O

U
S

E
G

A
S

E
M

IS
S

IO
N

S
20.2.301

-
G

R
E

E
N

H
O

U
S

E
G

A
S

R
E

P
O

R
T

IN
G

V
E

R
IF

IC
A

T
IO

N
R

E
Q

U
IR

E
M

E
N

T
S

M
O

T
IO

N
T

O
S

T
R

IK
E

O
R

O
T

H
E

R
W

IS
E

E
X

C
L

U
D

E
N

M
E

D
’S

P
R

E
-F

IL
E

D
T

E
S

T
IM

O
N

Y

N
ew

E
nergy

E
conom

y,
Inc.

(N
E

E
)

requests
the

H
earing

O
fficer

to
strike

or
otherw

ise

exclude
all

of
the

testim
ony

pre-filed
by

the
N

ew
M

exico
E

nvironm
ent

D
epartm

ent
(N

M
E

D
).

First,
E

IB
lacks

jurisdiction
to

resolve
the

issues
that

the
testim

ony
raises

concerning
the

validity

of
R

ule
350,

because
these

sam
e

issues
are

pending
before

the
C

ourt
of

A
ppeals.

S
econd,

in

accord
w

ith
the

doctrine
of judicial

estoppel,
N

M
E

D
should

be
precluded

from
advocating

repeal

of
the

R
ule

in
this

proceeding
after

it
successfully

advocated
for

adoption
of

the
R

ule
last

year
in

form
al

proceedings
before

the
E

IB
.

T
hird,

the
testim

ony
of

B
utch

T
ongate

regarding
clim

ate

change,
econom

ics
and

other
technical

issues
should

be
stricken

for
lack

of
com

petence
and

relevance.

A
R

G
U

M
E

N
T

I.
E

IB
cannot

resolve
the

issues
raised

by
N

M
E

D
’s

w
itnesses

w
hile

the
sam

e
issues

are
pending

on
appeal

before
the

C
ourt

of
A

ppeals.

T
he

N
ew

M
exico

E
nvironm

ental
Im

provem
ent

B
oard

(E
IB

)
issued

final
orders

adopting

R
ules

100
and

350
in

E
IB

C
ase

N
os.

08-19(R
)

and
10-04(R

),
respectively,

referred
to

herein
as

the
“prior

proceedings.”
O

rder
and

S
tatem

entofR
easonsfo

r
A

dopting
R

egulations
(S

O
R

),
E

IB

C
ase

N
o.

08-19(R
)

(R
ule

100);
SO

R
,

E
IB

C
ase

N
o.

10-04(R
)

(R
ule

350).
E

IB
’s

final
orders

are

directly
and

exclusively
appealable

to
the

C
ourt

of
A

ppeals.
N

M
SA

1978,
74-1-9;

N
M

S
A

1978,



§
74-2-9.

Petitioners
tim

ely
filed

a
total

of
fourteen

separate
appeals

of
E

IB
’s

final
SO

R
s

in
EIB

C
ase

N
os.

08-19(R
)

and
l0-04(R

L

T
he

filing
of

petitioners’
notices

of
appeal

divested
E

IB
ofjurisdiction

over
the

m
atters

at

issue
in

the
prior

proceedings, just
as

the
filing

of
an

appeal
from

the
final

order
of

a
district

court
divests

the
district

court
of jurisdiction.

S
.e

G
riggs

v.
P

rovident
C

onsum
er

D
iscount

C
o.,

459
U

.S.
56,

58
(1982)

(“T
he

filing
of

a
notice

of
appeal

is
an

event
of jurisdictional

significance

-
it

confers
jurisdiction

on
the

court
of

appeals
and

divests
the

district
court

of
its

control
over

those
aspects

of
the

case
involved

in
the

appeal”);
G

onzales
v.

S
urgidev

C
orp.,

120
N

.M
.

151,

156
(1995)

(“T
he

purpose
of

divesting
a

district
court

of jurisdiction
w

hile
aju

d
g
m

en
t

is
on

appeal
is

to
‘avoid

the
confusion

and
w

aste
of

tim
e

that
m

ight
flow

from
putting

the
sam

e
issues

before
tw

o
courts

at
the

sam
e

tim
e”

)
(internal

citation
om

itted);
K

elly
Inn

N
o.

102
v.

K
apnison,

113
N

.M
.

231,
241-242

(N
.M

.
1992)

(“T
he

trial
court

loses
jurisdiction

of
the

case
upon

the

filing
of

the
notice

of
appeal,

except
for

the
purposes

of
perfecting

such
appeal,

or
of

passing

upon
a

m
otion

directed
to

the
judgm

ent
pending

at
the

tim
e.

.
.
.

D
ivestiture

occurs
by

the
taking

of
an

appeal
because

the
appeal

rem
oves

the
litigation

from
the

district
court”)

(internal
citations

om
itted);

L
orain

E
dn.

A
ssn.

v.
L

orain
C

ity
S

chool
D

ist.
B

d.
of

E
dn.

46
O

hio
St.

3d
12,

15,
544

N
.E

.2d
687

(1989)
(“W

hen
a

notice
of

appeal
from

a
decision

of
an

adm
inistrative

agency
has

been
filed,

the
agency

is
divested

of
its

inherent jurisdiction
to

reconsider,
m

odify.
or

vacate
the

decision.”)

In
the

instant
proceeding,

petitioners
raise

m
ultiple

issues
that

purportedly
call

into

question
the

validity
of

R
ule

350.
See,

e.g.,
P

etitioners
Joint

P
etition

to
R

epeal
R

ule
350

(alleging
that

R
ule

350
w

as
not

supported
by

substantial
evidence,

w
ill

harm
N

ew
M

exico’s

econom
y.

is
technically

infeasible,
w

ill
not

abate
or

prevent
air

pollution,
is

contrary
to

public

M
O

TIO
N

P
age

2



w
elfare,

is
beyond

F
IB

’s
pow

er
to

adopt.
conflicts

w
ith

state
and

federal
law

,
w

ill
drive

up
costs.

w
ill

drive
out

businesses,
w

ill
harm

pow
er

reliability.
etc.).

In
their

pre-filed
testim

ony.

petitioners
present

num
erous

w
itnesses,

and
N

M
E

D
presents

tw
o

w
itnesses,

purporting
to

support
petitioners’

m
ulti-pronged

attack
on

the
validity

of
R

ule
350.

Petitioners’
w

itnesses
are.

by
and

large,
the

sam
e

w
itnesses

w
ho

testified
in

the
prior

proceedings
last

year.
B

oth

petitioners
and

N
M

E
D

advocate
repealing

R
ule

350
for

the
sam

e
reasons

that
petitioners

advocated
not

adopting
R

ule
350

in
the

prior
proceedings,

w
hich

FIB
expressly

rejected
in

its

finals
SO

R
s

that
are

now
on

appeal
in

the
C

ourt
of

A
ppeals.
1

A
ccordingly,

all
of

the
testim

ony

offered
by

N
M

E
D

to
repeal

R
ule

350
should

be
stricken

or
otherw

ise
excluded,

because
FIB

lacks
pow

er
to

reverse
itself

or
resolve

issues
regarding

the
validity

of
R

ule
350

w
hile

the
sam

e

issues
are

pending
before

the
C

ourt
of

A
ppeals.

II.
N

M
E

D
should

be
precluded

from
taking

inconsistent
positions

L
ast

year
N

M
E

D
successfully

argued
that

EIB
should

adopt
R

ules
300,

301,
and

350.

A
m

ong
other

things,
N

M
E

D
presented

num
erous

w
itnesses

and
exhibits

show
ing

that
these

R
ules

w
ere

technically
and

adm
inistratively

feasible;
that

these
R

ules
w

ould
help

m
itigate

clim
ate

change;
that

these
R

ules
w

ould
help

or
at

least
not

hurt
N

ew
M

exico’s
econom

y;
and

that

these
R

ules
served

the
best

interests
of

N
ew

M
exico

and
its

citizens.
See,

generally,
SO

R
R

ule

100,
SO

R
R

ules
300

and
301

(E
xhibit

A
);

SO
R

R
ule

350.
FIB

relied
on

N
M

E
D

’s
testim

ony
in

adopting
the

R
ules.

A
lthough

N
M

E
D

m
ay

be
allow

ed
to

convey
G

overnor
M

artinez’
w

ell-

know
n

disagreem
ent

w
ith

N
M

E
D

’s
prior

staunch
advocacy

of
the

R
u

les,
2

the
agency

itself

Petitioners
sum

m
arized

all
the

appellate
issues

in
their

closing
argum

ents
in

E
IB

10-04(R
).

w
hich

are
available

at
http:f/w

w
w

.nm
env.state.nm

.us/eib/pastpleadingshtm
lhtm

.
under

the
heading

E
1

B
10-04

(R
)

P
roposed

G
reenhouse

G
as

C
ap

and
T

rade
P

leading
L

og
and

D
ocum

ents’
(open

link
“E

IB
10-04

P
leading

D
ocum

ents
S4-93”).

2
T

he
G

overnor,
how

ever,
has

no
controlover

E
IB

(N
ew

E
nerey

E
con.,

Inc.
v.

M
artinez.

2011
N

M
SC

6).
and

her
opinions

are
no

m
ore

rele\ant
in

this
proceeding

than
other

public
com

m
ent,

M
O

TIO
N

P
age
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should
not

he
allow

ed
to

casually
reverse

itself
from

one
form

al
adm

inistrative
proceeding

to
the

next:

T
he

prim
ary

purpose
of

the
judicial

estoppel
rule

is
to

prevent
parties

from
‘playing

fast
and

loose
w

ith
the

court”
by

successfully
arguing

one
position

and
then

later
adopting

a
position

inconsistent
w

ith
the

first.
.
.
.

In
G

uzm
an

v,
L

aguna
D

evelopm
ent

C
orp.,

2009
N

M
C

A
116,

PP
1
3
I4

.
.
.
,

for
exam

ple,
w

e
held

that
a

defendant
w

as
judicially

estopped
from

arguing
to

the
district

court
that

w
orkers

com
pensation

w
as

the
exclusive

rem
edy

for
the

plaintiff’s
injury

because,
at

an
earlier

proceeding
before

the
W

orkers’
C

om
pensation

A
dm

inistration,
the

defendant
had

successfully
argued

that
the

em
ployee

w
as

not
acting

in
the

course
and

scope
of

em
ploym

ent
and

that
w

orkers’
com

pensation
w

as
therefore

inapplicable.

K
eith

v.
M

anorC
are,

Inc.,
2009

N
M

C
A

119,
39:

see
also

C
itizens

B
ank

v.
C

&
H

C
onstr.

&

P
aving

C
o.,

89
N

.M
.

360,
366

(C
t.

A
pp.

1976)
(holding

that
“judicial

estoppel
.
.
.

is
not,

how
ever,

strictly
a

question
of

estoppel”
but

“sim
ply

m
eans

that
a

party
is

not
perm

itted
to

m
aintain

inconsistent
positions

in
judicial

proceedings.
W

here
a

party
assum

es
a

certain
position

in
a

legal
proceeding

and
succeeds

in
m

aintaining
that

position,
he

m
ay

not
thereafter

assum
e

a

contrary
position.

especially
if

it
be

to
the

prejudice
of

the
party

w
ho

has
acquiesced

in
the

position
form

erly
taken

by
him

”);
N

orthern
A

laska
E

nvironm
ental

C
enter

v.
L

ujan,
961

F
.2d

886,
891

(9th
C

ir.
A

laska
1992)

(applying
judicial

estoppel
against

the
G

overnm
ent).

A
ccordingly,

in
the

interest
of

sound
public

policy
and

the
integrity

of
E

IB
proceedings,

and
in

accordance
w

ith
the

doctrine
ofjudicial

estoppel,
the

H
earing

O
fficer

should
strike

all
of

N
M

E
D

’s
testim

ony.

III.
T

he
testim

ony
of

B
utch

T
on2ate

should
be

stricken
for

lack
of

com
petence.

In
his

testim
ony,

N
M

E
D

em
ployee

B
utch

T
ongate

takes
issue

w
ith

various
alleged

positions
of

the
“proponents”

of
R

ule
350

(T
ongate

at
3,4,

7
and

8),
citing

out-of-context
several

statem
ents

m
ade

by
these

“proponents”
in

the
prior

proceedings
and

disregarding
the

fact
that

N
M

E
D

w
as

R
ule

350’s
“proponent.”

M
r.

T
ongate

claim
s

that
R

ule
350

is
m

erely
“sym

bolic.”

M
O

TIO
N

P
age
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that
the

R
ule

w
ill

produce
no

environm
ental

benefits,
that

the
L

egislature
failed

to
pass

certain

bills
supported

by
N

M
E

D
relating

to
cap

and
trade,

that
the

R
ule

w
ill

hurt
N

ew
M

exico’s

econom
y,

and
that

the
R

ule
im

poses
a

“regressive
tax.”

N
othing

in
M

r.
T

ongate’s
resum

e

indicates
that

he
is

qualified
to

testify
on

these
technical

issues.
M

oreover,
although

M
r.

T
ongate

m
ay

have
know

ledge
about

w
hat

the
L

egislature
did

or
did

not
do,

it
is

unclear
w

hy
this

inform
ation

is
relevant

to
the

issues
pending

before
E

IB
.

3
T

herefore,
M

r.
T

ongate’s
testim

ony

should
be

stricken
for

lack
of

com
petence

and
for

lack
of

relevance.

W
H

E
R

E
F

O
R

E
,

for
the

reasons
set

out
above,

N
E

E
requests

the
H

earing
O

fficer
to

strike

or
otherw

ise
exclude

all
of

the
testim

ony
filed

by
N

M
E

D
in

this
proceeding

on
or

around

S
eptem

ber
15,

2011.

N
E

W
M

E
X

IC
O

E
N

V
IR

O
N

M
E

N
T

A
L

L
A

W
C

E
N

T
E

R

R
.

B
ruce

F
rederick

D
ouglas

M
eiklejohn

E
ric

Jantz
Jonathan

B
lock

1405
L

uisa
Street,

Ste.
5

S
anta

Fe,
N

M
87505

(505)
989-9022

bfrederick@
nm

elc.org

A
ttorneys

for
N

ew
E

nergy
E

conom
y,

Inc.

C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E
:

Icertify
that

Icaused
a

copy
of

the
foregoing

paper
to

be
em

ailed
to

Petitioners’
attorneys

and
S

tephen
V

igil
on

2011.

R
.

B
ruce

F
rederick

M
oreover,

if
this

inform
ation

w
ere

relevant,
then

M
r.

T
ongate

should
also

have
m

entioned
that

the
L

egislature
failed

to
pass

several
bills

to
repeal

R
ules

1(X),
300,

30!.
and

350
that

w
ere

introduced
during

the
last

regular
session

M
O

T
IO

N
P

ageS



S
T

A
T

E
O

F
N

E
W

M
E

X
IC

O
B

E
FO

R
E

T
H

E
E

N
V

IR
O

N
M

E
N

T
A

L
IM

P
R

O
V

E
M

E
N

T
B

O
A

R
D

IN
T

H
E

M
A

T
T

E
R

O
F

P
R

O
P

O
S

E
D

N
E

W
R

E
G

U
L

A
T

IO
N

S,
20.2.300

N
M

A
C

—
R

epoiling
of G

reenhouse
G

as
E

m
issions

20.2.301
N

M
A

C
—

G
reenhouse

G
a.r

E
m

issions
—

V
erjflcation

R
equirem

ents
A

N
D

P
R

O
P

O
S

E
D

R
E

P
E

A
L

O
F

R
E

G
U

L
A

T
IO

N
,

20.2.87
N

M
A

C
—

G
reenhouse

G
as

E
m

issions
R

eporting
N

o. ELB
10

.09
(R

)

O
R

D
E

R
&

ST
A

T
E

M
E

N
T

O
F

R
E

A
SO

N
S

FO
R

A
D

O
F

IO
N

O
F

R
E

G
U

L
A

T
IO

N
S

T
his

m
atter

com
es

before
the

N
ew

M
exico

E
nvironm

ental
Im

provem
ent

B
oard

(“B
oard”)

upon
a

petition
filed

by
the

N
ew

M
exico

E
nvironm

ent
D

epartm
ent

(“N
M

E
D

”
or

‘Petitioner”),
proposing

new
regulations

20.2.300
N

M
A

C
—

R
eporting

of
G

reenhouse
G

as

E
m

issions
and

20.2.30
1

N
M

A
C

—
G

reenhouse
G

as
E

m
issions

V
erification

R
equirem

ents
and

the

repeal
of

20.2.87
N

M
A

C
—

G
reenhouse

G
as

E
m

issions
R

eporting.
A

public
hearing

w
as

convened
in

Santa
Fe,N

ew
M

exico
on

N
ovem

ber
8, 2010.

T
he

B
oard

heard
technical

testim
ony

from
Petitioner

and
other

interested
parties

and
adm

itted
exhibits

into
the

record.
O

n
N

ovem
ber

10,
2010,

the
B

oard
having

fam
iliarized

itself
w

ith
the

record
and

the
audio

transcript
of

the

proceedings,
deliberated

and
adopted

the
proposed

new
regulations

w
ith

changes
suggested

by

the
D

epartm
ent and

the
N

ew
M

exico
O

il
and

G
as

A
ssociation

(“N
M

O
G

A
”)

and
repealed

20.2.87

N
M

A
C

by
an

affirm
ative

vote
of

5
to

1
for

the
reasons

that
follow

:

P
R

O
C

E
D

U
R

A
L

H
IS

T
O

R
Y

I.
T

he
D

epartm
ent

filed
its

Petition
for

R
egulatory

C
hange

on
July

30,2010.
PL

1.

2.
O

n
A

ugust
13,

2010,
N

M
O

G
A

filed
a

R
esponse

to
the

D
epartm

ent’s
Petition

for

R
egulatory

C
hange.

PL
4.

3.
T

he
D

epartm
entfiled

its
N

otice
of

Intenton
A

ugust
31,

2010.
PL

5.

E
X

H
IB

IT
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4.
O

n
O

ctober
15,

2010,N
M

O
C

IA
tiled

its
N

otice
of

Intent.
PL

11.

5.
O

n
O

ctober
22,2010,

the
D

epartm
ent

flied
a

M
otion

for
Procedural

O
rder.

6.
O

n
O

ctober
25, 2010,

the
D

epartm
ent

tiled
its

N
otice

of
Intent

to
Present R

ebuttal

T
estim

ony.

7.
O

n
O

ctober
29, 2010,

N
M

O
G

A
filed

its
R

esponse
to

the
D

epartm
ents

M
otion

for

Procedural
O

rder.

8.
O

n
N

ovem
ber

3,
the

D
epartm

ent
filed

a
R

eply
in

Support
of

its
M

otion
for

Procedural O
rder.

9.
O

n
N

ovem
ber

4,2010, the
H

earing
O

fficer
issued

Procedural
O

rder.

10.
O

n
N

ovem
ber

8,
2010,

the
B

oard
convened

a
public

hearing
in

Santa
Fe,

N
ew

M
exico

and
heard

technical
testim

ony
from

Petitioner
and

other
interested

parties
and

adm
itted

exhibits
into

the
record.

11.
O

n
N

ovem
ber

10, 2010,
the

D
epartm

ent
and

N
M

O
G

A
entered

into
a

stipulation

regarding
changes

to
the

proposed
rules

w
hich

the
B

oard
accepted.

12.
O

n
N

ovem
ber

10.
2010,

the
B

oard
deliberated

and
voted

5
to

I
to:

(1)
adopt

N
M

E
D

’s
proposed

regulations
w

ith
the

changes
suggested

by
the

D
epartm

ent
and

N
M

O
G

A
and

(2)
to

repeal20.2.87
N

M
A

C
.

S
T

A
T

E
M

E
N

T
O

F
R

E
A

SO
N

S

T
he

reporting
regulation

establishes
greenhouse

gas
(G

H
G

)
reporting

requirem
ents

for

the
follow

ing
em

issions
source

categories:

•
G

eneral
Stationary

Fuel
C

om
bustion

Sources
•

E
lectricity

G
eneration

•
C

em
ent Production

•
H

ydrogen
Production

•
Lead

Production
•

L
im

e
M

anufacturing
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•
N

itric
A

cid
Production

•
Petrochem

ical
Production

•
Petroleum

R
efineries

•
Z

inc
Production

T
he

verification
regulation

establishes
verification

requirem
ents

for
a

portion
of

these

em
ission

reports,
including

requirem
ents

for
verifiers.

T
he

existing
G

FIG
reporting

regulation,
20.2.87

N
M

A
C

*
G

reenhouse
G

as
R

eporting,
is

repealed
to

prevent
duplication.

1.
S

T
A

T
U

T
O

R
Y

A
U

T
H

O
R

IT
Y

1.
The

B
oard

is
authorized

to
adopt

the
proposed

regulations.
G

H
G

s
are

pair

corgam
inant[s]”.

T
he

A
ir

Q
uality

C
ontrol

A
ct

(A
Q

C
A

),
§74-2-2(A

),
defines

“air
contam

inant”

as
“a

substance,
including

any
particulate

m
atter,

fly
ash,

dust,
fum

es,
gas,

m
ist,

sm
oke,

vapor,

m
icro-organism

s,
radioactive

m
aterial,

any
com

bination
thereof

or
any

decay
or

reaction
product

thereof.”
T

his
definition

is
broad

enough
to

include
G

H
G

s,
including

carbon
dioxide,

m
ethane,

nitrous
oxides,

perfluorocarbons,
hydrofluorocarbons.and

sulfur
hexafluoride.

2.
T

he
B

oard
m

ay
adopt

regulations
to

prevent
or

abate
air

pollution,,
including

reporting
and

verification.
T

he
A

Q
C

A
,

§74-2-5(B
)(l),

authorizes
the

B
oard

to
adopt

regulations

to
“prevent

or
abate

air
pollution...w

ithin
the

geographic
area

of
[its]

jurisdiction.”
G

H
G

em
issions

constitute
air

pollution
w

hich
can

be
prevented

or
abated

through
im

plem
entation

of

20.2.350
N

M
A

C
(Part

350)
-

G
reenhouse

G
as

C
ap

and
T

rade
P

rovision..

3.
T

he
B

oard
has

the
statutory

authority
to

require
G

H
G

reporting
and

verification.

T
he

A
ct,

§74-2-5(C
)(5),

authorizes
the

B
oard

to
“require

any
person

em
itting

any
air

contam
inant

to
,..(c)

establish
and

m
aintain

records
of

the
nature

and
am

ount
of

em
issions;

(d)

subm
it

reports
regarding

the
nature

and
am

ounts
of

em
issions

and
the

perform
ance

of
em

ission
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control
devices;

and
(e)

provide
any

other
reasonable

inform
ation

relating
to

the
em

ission
of

air

contam
inants.”

A
dditionally,

the
B

oard
has

the
necessary

and
appropriate

authority
to

adopt
the

verification
regulation

to
ensure

the
accuracy

of
reporting

for
purposes

of
Part

350.

11.
B

A
SIS

A
N

D
N

E
E

D

4.
Since

the
B

oard
adopted

the
reporting

requirem
ents

in
Parts

73
and

87,
the

U
.S.

E
nvironm

ental
Protection

A
gency

(E
PA

)
has

adopted
national

rules
for

such
reporting.

Proposed
Part

300
harm

onizes
the

state
and

federal
reporting

requirem
ents.

In
addition,

Parts
300

and
301

establish
com

prehensive,
uniform

,
and

accurate
m

andatory
reporting

of
0140

em
issions

to
support Part350.

5.
Part

350
establishes

requirem
ents

designed
to

reduce
G

H
G

s
from

affected

facilities.
O

H
O

s
endanger

the
public

health,
w

elfare,
property,

and
environm

ent
by

causing
or

contributing
to

global
w

arm
ing.

T
his

w
arm

ing
destabilizes

the
global

clim
ate,

causing
or

contributing
to

a
range

of
harm

s
in

N
ew

M
exico,

including
reduced

snow
pack,

increased

evaporation,
earlier

and
m

ore
intense

precipitation
events,

m
ore

severe
flooding

and
drought,

increased
hum

an
m

orbidity
and

m
ortality,agricultural

disruptions,
and

dam
aged

ecosystem
s.

H
I.

R
E

G
U

L
A

T
IO

N
S

6.
T

he
regulations

are
technically

practicable
for

the
affected

facilities.
T

he

reporting
regulation

is
based

on
the

reporting
rules

adopted
by

the
U

.S.
E

nvironm
ental

Protection

A
gency

(E
PA

).
E

PA
has

determ
ined

that
the

technology
required

to
m

easure
and

report
G

H
G

em
ission

is
either

currently
used

or
readily

available.
T

he
verification

regulation
is

technically

practicable
because

verification
relies

on
record

keeping
by

the
affected

facility.
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7.
T

he
regulations

arc
econom

ically
reasonable

for
the

affected
facilities.

E
PA

already
requires

facilities
em

itting
23,000

m
etric

tons
C

02e
or

m
ore

per
year

to
m

easure
arid

report
0M

G
em

issions.
For

m
ost

affected
facilities

em
itting

less
than

this,
recordkeeping

and

reporting
requirem

ents
are

straightforw
ard

and
do

not
require

em
ission

m
onitoring

or
the

installation
of new

equipm
ent.

T
herefore,the

m
arginal costof

the
proposed

regulations
is

m
inor.

8.
In

developing
the

regulations,the
D

epartm
entconsulted

a
w

ide
range

of
sources,

including
the

reporting
rules

proposed
or

adopted
by

E
PA

and
the

reporting
and

verification

essential
requirem

ents
proposed

by
the

W
estern

C
lim

ate
Initiative,

as
w

ellas
stakeholders

in
the

State
ofN

ew
M

exico.

9.
T

he
regulations

establish
a

transparent,
accurate,

and
consistent

accounting

system
that

m
easures

and
reports

(3110
em

issions
from

affected
facilities,

These
qualities

are

im
portant

to
ensure

equity
am

ong
reporters

w
ho

participate
in

a
com

m
on

allow
ance

trading

m
arket,

because
each

ton
of

em
issions

from
those

reporters
translates

directly
into

a
financial

obligation
or

benefit.
Part

350
requires

that
anotherjurisdiction

have
reporting

and
verification

requirem
ents

com
parable

to
those

in
the

proposed
regulations

as
a

condition
of

N
ew

M
exico

accepting
com

pliance
instrum

ents
originating

in
thatjurisdiction.

10.
T

he
regulations

support
Part

350.
T

he
first

com
pliance

period
runs

from
2012-

20
13.

T
he

regulation
requires

affected
facilities

to
com

m
ence

em
ission

reporting
w

ith
2011

em
issions.

T
he

reported
em

issions
for

2011
w

ill
inform

the
D

epartm
ent’s

allocation
of

allow
ances, w

hile
reported

em
issions

for
subsequentyears

w
ill

be
used

to
determ

ine
the

facility’s

com
pliance

obligations
at

the
end

of
the

com
pliance

period.

11.
T

he
reporting

regulation
establishes

requirem
ents

for
facilities

in
industrial

categories
existing

in
N

ew
M

exico
or

w
hich

could
be

proposed
in

N
ew

M
exico

in
the

next
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several
years.

T
he

D
epartm

ent
w

ill
m

onitor
the

developm
ent

of
industrial

facilities
and

propose

additional
reporting

requirem
ents

as
necessary.

12.
T

he
reporting

regulation
establishes

basic
requirem

ents
for

all
reporters,

including

reporting
obligations,

em
issions

quantification
m

ethodologies,reportcontent,and
recordkeeping.

T
he

regulation
is

structured
as

a
m

odification
of

the
E

PA
greenhouse

gas
reporting

requirem
ents.

T
he

m
odification

is
necessary

to
ensure

the
high

accuracy
ofem

issions
quantification

required
to

im
plem

enta
cap-and-trade

program
.

13.
T

he
reporting

regulation
establishes

the
threshold

of
10,000

m
etric

tons
C

0
2e

per

year,
as

w
ell

as
the

m
echanism

for
affected

facilities
to

cease
reporting

if
their

em
issions

fall

below
the

threshold
in

later
years.

E
m

issions
for

w
hich

the
regulation

specifies
a

quantification

m
ethod

are
counted

tow
ard

the
threshold,

unless
otherw

ise
provided.

For
instance,

a
petroleum

refinery
w

ith
a

cogeneration
unit

m
ust

include
em

issions
from

that
unit

w
ith

those
from

the

refining
o

p
e
ra

tio
n

in
order

to
determ

ine
w

hether
the

facility
exceeds

the
threshold.

E
m

issions

from
sources

under
com

m
on

ow
nership

or
com

m
on

control
on

non-adjacent
or

non-contiguous

properties
are

not
aggregated

unless
the

properties
are

separated
only

by
a

public
roadw

ay
or

other
public

right-of-w
ay,

as
specified

by
the

U
.S

EPA
definition

of
“facility”

incorporated
by

reference
in

the
proposed

reporting
regulation.

14.
T

he
B

oard
adopted

20.2.300
N

M
A

C
as

presented
by

the
D

epartm
ent

w
ith

the

follow
ing

am
endm

ents:

a.
202.300.100

is
am

ended
to

include
the

date
of

publication
of

the
T

echnical

C
orrections

am
endm

ent
and

the
FederalR

egister
page

num
ber

as
follow

s:

20.2.300.100
A

D
O

P
T

IO
N

O
F

40
C

FR
P

A
R

T
98,

E
xcept

as
otherw

ise
provided,

the
follow

ing
subparts

of
40

C
FR

Part
98,

as
am

ended
in

the
Federal

R
egister

through
O

ctober
28.

2010
(75

FR
66434),

are
hereby

incorporated
by

reference.
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b.
20.2.300.103.C

N
M

A
C

is
am

ended
as

follow
s:

C
.

Section
98.34

(M
onitoring

and
Q

A
/Q

C
requirem

ents]
is

m
odified

as
follow

s.

(1)
A

-new
sentence

i
added

at-the
end

of
the

introductory
paragraph

of
98.34(b)(3)(IIX

E
):

T
he

equipm
ent-necessary

to
perform

daily-am
pIing

and
analyio

of
carbon-

content
and-m

olecular
w

eight
fec

refinery
fuel

gas
shall

be
intallcd

no-later
than

January
1,

2012.
T

he
follow

ingis
added

at
the

end
of

the
introductory

paragraph
of

98.34{b)(3)(ii)(E
):

For
any

refinery
not

defined
as

a
sm

all
refinery

in
40

C
FR

80.1
l0

l().
equipm

ent
necessary

to
perform

daily
sam

pling
and

analysis
of

carbon
content

and
m

olecular
w

eig
h

tlo
r

re
fin

e
fuel

a
s

shall
be

installed
no

later
than

3
a
n

u
a

1.
2012.

F
or

any
sm

all
refinery,

as
defined

in
40

C
FR

80.1101(g).
w

ith
refinery

fuel
gas

accounting
for

greater
than

L0%
of

the
beat

input,
sam

oling
and

analysis
of

carbon
content

and
m

olecular
w

eight
for

refinery
fuel

gas
shall

be
perform

ed
a

m
inim

um
2fthree

days
per

w
eek

in
calendar

year2012
and

the
equipm

ent
necessary

to
perform

daily
sam

pling
and

analysis
shall

be
installed

no
later

than
January

I, 2013.

(2)
[R

eserved]

c.
20.2.300.106.B

N
M

A
C

is
deleted

as
it

w
as

duplicative
of

the
language

in

20.2.300.103.C
N

M
A

C
.

15.
20.2.87

N
M

A
C

—
R

eporting
o

f
G

reenhouse
G

as
E

m
issions

m
ust

be
repealed

because
it

w
ill

be
rendered

duplicative
by

the
E

PA
greenhouse

gas
reporting

regulation
and

the

reporting
regulation.

16.
T

he
verification

regulation
requires

affected
facilities

to
obtain

third-party

verification
of

em
ission

reports
and

establishes
requirem

ents
for

verifier
accreditation

and
for

determ
ining

conflicts
of

interest.
T

hird-party
verification

ensures
the

integrity
of

allow
ances

In
a

m
arket

system
.

17.
V

erification
is

required
for

affected
facilities

reporting
m

ore
than

25,000
m

etric

tons
C

0
2e

per
year

of
em

ission,
the

threshold
for

inclusion
in

Part
350.

A
ffected

facilities
m

ay
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discontinue
verification

if
their

em
issions

drop
below

this
threshold

upon
a

show
ing

that
the

drop

is
real

and
that

there
is

no
outstanding

com
pliance

obligation.

18.
V

erification
costs

are
expected

to
be

reasonable,
given

that
the

intensity
of

the

verification
effort

is
based

on
risk

of
error,

w
hich

w
ill

be
low

er
for

these
reports

than
for

voluntary
G

I-IG
reports.

T
hese

em
issions

reports
w

ill
be

subject
to

enforcem
ent

action
by

E
PA

as
w

ell
as

the
State

ofN
ew

M
exico.

E
PA

requires
reporting

of
production

and
other

process
data

and
w

ill
em

ploy
data

checking
algorithm

s
to

determ
ine

if
the

reported
em

issions
are’consistent

w
ith

the
other

reported
data.

19,
T

he
B

oard
adopted

20.2.301
N

M
A

C
as

presented
by

the
D

epartm
ent

w
ith

the

follow
ing

am
endm

ent
to

subparagraph
10l.E

:

20.2.301.101

B.
O

w
ners

and
operators

of
any

facility
required

to
obtain,

or
voluntarily

obtaining,
verification

of
their

em
issions

report
in

com
pliance

w
ith

this
Part

shall
com

plete
the

verification
process

and
subm

it
the

verification
reportto

the
departm

ent
no

laterthan+
(1)

A
ugust

1,-2012,for-repotto
ofem

iosions
in

calendar
year201

1; and
(2>

A
pril

Septem
ber

1
of

the
year

follow
ing

the
calendar

year
in. w

hich
the

em
issions

occurred,
for

oports—
of-em

isoions
in

calendar
ycara—

efter
G

44.

O
R

D
E

R

B
y

an
affirm

ative
vote

of
5

to
1,

the
proposed

new
regulations

w
ere

approved
by

the

B
oard

on
N

ovem
ber

10,
2010

w
ith

the
am

endm
ents

as
described

in
this

O
rder and

Statem
ent

and

20.2.87
N

M
A

C
w

as
repealed.

T
he

proposed
new

regulations
are

to
be

set
forth

in
Section

300

and
301

of
20.2

N
M

A
C

w
ith

any
appropriate

corrections
of

typographical
errors,

form
atting,

or

other
changes

necessary
to

file
these

regulations
w

ith
the

N
ew

M
exico

State
R

ecords
C

enter.
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T
he

regulations
described

in
this

O
rder

are
hereby

adopted)
to

be
effective

30
days

after
filing

w
ith

the
State

R
ecords

C
enterS

_
_
_
_
_
_
_
_
_
_
_
_
_
_

D
a
te

d
:_

_
_

_
_

_
_

_
_
_

_
(5a
y

D
ia

m
,

C
hair

O
n

B
ehalfofthe

B
oard
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