
S
T

A
T

E
O

F
N

E
W

M
E

X
IC

O
B

E
F

O
R

E
T

IlE
E

N
V

IR
O

N
M

E
N

T
A

L
IM

P
R

O
V

E
M

E
N

T
B

O
A

R
D

IN
T

H
E

M
A

T
T

E
R

O
F

P
R

O
P

O
S

E
D

R
E

P
E

A
L

N
o,

E
IB

11-15(R
)

O
F

R
E

G
U

L
A

T
IO

N
20.2.350

-
G

R
E

E
N

H
O

U
S

E
G

A
S

R
E

D
U

C
T

IO
N

P
R

O
G

R
A

M
20.2.300

R
E

P
O

R
T

IN
G

O
F

G
R

E
E

N
H

O
U

S
E

G
A

S
E

M
IS

S
IO

N
S

20.2.301
-

G
R

E
E

N
H

O
U

S
E

G
A

S
R

E
P

O
R

T
IN

G
V

E
R

IF
IC

A
T

IO
N

R
E

Q
U

IR
E

M
E

N
T

S

M
O

T
IO

N
T

O
A

D
M

IT
PR

IO
R

S
W

O
R

N
T

E
S

T
IM

O
N

Y
O

F
T

H
E

N
E

W
M

E
X

IC
O

E
N

V
IR

O
N

M
E

N
T

D
E

P
A

R
T

M
E

N
T

N
ew

E
nergy

E
conom

y,
Inc.

(N
E

E
)

requests
the

H
earing

O
fficer

to
adm

it
all

of
the

sw
orn

testim
ony

that
the

N
ew

M
exico

E
nvironm

ent
D

epartm
ent

(N
M

E
D

)
provided

to
the

N
ew

M
exico

E
nvironm

ental
Im

provem
ent

B
oard

(E
IB

)
one

year
ago

in
E

IB
C

ase
N

os.
10-04(R

)
and

10-

09(R
).

T
he

grounds
for

this
m

otion
are

as
follow

s:

1.
T

he
purpose

of
this

hearing
is

to
assure

that
the

E
IB

receives
relevant.

N
M

A
C

§
20.1.1.401(B

)
(“T

he
hearing

officer
shall

adm
it

any
relevant

evidence”).
N

M
E

D

persuaded
E

IB
to

adopt
R

ules
300,

301,
and

350
by

subm
itting

the
sw

orn
testim

ony
of

several

experts
in

E
IB

C
ase

N
os.

10-04(R
)

and
10-09(R

).
O

rder
and

S
tatem

ent
of R

easonsfo
r

A
dopting

R
egulations

(SO
R

)
N

o.
10-04(R

)
(citing

N
M

E
D

testim
ony

to
support

E
IB

’s
adoption

of
R

ule

350):
SO

R
10-09(R

)
(sam

e
as

to
R

ules
300

and
301).

In
considering

the
instant

petitions
to

repeal
these

sam
e

R
ules,

E
IB

cannot
rationally

disregard
this

substantial
evidence,

w
hich

it

adm
itted

in
the

prior
proceedings

and
relied

on
to

support
its

decisions
to

adopt
the

R
ules

just

one
year

ago.
See

In
re

A
pplication

of
T

im
beron

W
ater

C
o.,

114
N

.M
.

154,
156,

836
P

.2d
73,

75

(1992)
(“F

or
adm

inistrative
agencies,

arbitrary
and

capricious
action

has
been

defined
‘as

w
illful

and
unreasonable

action.
w

ithout
consideration

and
in

disregard
of

facts
or

circum
stances’)

(internal
citation

om
itted).



2.
N

E
E

cannot
m

ake
N

M
E

D
’s

prior
w

itnesses
available

in
this

proceeding.
N

M
E

D

has
refused

to
m

ake
its

form
er

w
itnesses

available
to

testify
and

they
have

refused
to

exercise

their
right

participate
in

this
proceeding

in
their

individual
capacity.

N
M

E
D

’s
form

er
out-of-

state
experts

have
refused

to
participate

in
these

proceedings,
are

unresponsive
to

N
E

E
’s

requests,
or

are
otherw

ise
unavailable,

N
either

E
IB

nor
the

H
earing

O
fficer

has
subpoena

pow
er

to
com

pel
a

w
itness

to
testify.

3.
T

he
R

ules
of

E
vidence

do
not

apply
to

this
proceeding

and
thus

do
not

bar

adm
ission

of
relevant

evidence.
N

M
A

C
§

20.1.1.400(A
).

H
ow

ever,
even

if
they

did,
the

prior

sw
orn

testim
ony

of
N

M
E

D
’s

w
itnesses

should
be

adm
itted.

First,
the

form
er

sw
orn

testim
ony

of

an
unavailable

w
itness

is
adm

issible
in

a
court

of
law

w
here:

the
party

against
w

hom
the

testim
ony

is
now

offered
.
.
.

had
an

opportunity
and

sim
ilar

m
otive

to
develop

the
testim

ony
by

direct,
cross

or
redirect

exam
ination.

U
nder

N
M

R
E

11-804.
In

the
instant

proceeding,
N

E
E

is
offering

N
M

E
D

’s
prior

sw
orn

testim
ony

against
petitioners,

w
ho

w
ere

parties
and

fully
participated

(or
had

the
opportunity

to

participate)
in

the
proceedings

in
w

hich
the

prior
testim

ony
occurred.

See,
e.g.,

SO
R

10-04(R
)

(P
rocedural

H
istory

¶91
2,

3,
14,

17,
28,

29,
36);

SO
R

10-09(R
)

at
1.

P
etitioners

had
the

sam
e

opportunity
and

m
otive

to
develop

the
testim

ony
in

the
prior

proceedings
as

they
have

in
the

instant
proceeding.

S
econd,

the
“records,

reports.
statem

ents
or

data
com

pilations,
in

any
form

,

of
public

offices
or

agencies”
are

adm
issible

in
a

court
of

law
under

N
M

R
E

11-803(H
).

N
M

E
D

’s
prior

sw
orn

testim
ony

describes
the

agency’s
activities,

investigations
and

findings
that

led
up

to
its

petitions
to

adopt
R

ules
300,

301
and

350.
A

nd
third,

N
M

E
D

’s
prior

sw
orn

testim
ony

should
be

adm
itted

under
N

M
R

A
11-807,

w
hich

sets
out

a
catch-all

exception
to

the

hearsay
rule

w
here

there
are

“circum
stantial

guarantees
of

trustw
orthiness.”

In
this

case,
the

M
O

T
IO

N
P

age
2



evidence
w

as
provided

under
oath,

is
directly

probative
of

the
validity

of,
and

need
for,

R
ules

300.
301.

and
350.

and
w

as
adm

itted
by

the
sam

e
H

earing
O

fficer
w

ho
know

s
m

any
of

the

w
itnesses

personally
and

w
ho

has
relied

on
their

testim
ony

in
prior

cases.

4.
N

E
E

intends
to

use
N

M
E

D
’s

prior
sw

orn
testim

ony
to

dem
onstrate

the

inconsistency
of

N
M

E
D

’s
current

position
and

as
a

basis
for

excluding
N

M
E

D
’s

current

testim
ony

consistent
w

ith
the

doctrine
ofjudicial

estoppel.
N

E
E

’s
M

otion
to

Strike
o
r

O
therw

ise
E

xclude
iV

M
ED

‘s
P

re-F
iled

T
estim

ony.

5.
Finally,

adm
ission

of
N

M
E

D
’s

prior
sw

orn
testim

ony,
w

hich
E

IB
has

already

determ
ined

is
com

petent
and

directly
relevant

to
the

issues
in

this
proceeding,

w
ill

save
tim

e
and

expense
and

avoid
needless

repetition.
N

M
A

C
§

20.1.1.401(B
)

(“T
he

hearing
officer

shall

adm
it

any
relevant

evidence,
unless

the
hearing

officer
determ

ines
that

the
evidence

is

incom
petent

or
unduly

repetitious.”)

6.
N

E
E

incorporates
herein

by
reference

N
M

E
D

’s
prior

recorded
sw

orn
testim

ony,

exhibits,
and

argum
ents,

including
the

testim
ony,

exhibits,
and

argum
ents

identified
below

.

W
H

E
R

E
F

O
R

E
,

N
E

E
requests

the
H

earing
O

fficer
to

adm
it

all
of

N
M

E
D

’s
prior

sw
orn

testim
ony,

exhibits,
and

argum
ents

in
E

IB
N

o.
10-04(R

),
including:

A
.

A
ll

of
the

testim
ony,

m
otions,

briefs,
closing

argum
ents,

and
exhibits

offered
by

N
M

E
D

in
E

IB
C

ase
N

o.
10-04(R

),
including

that
posted

at

http://w
w

w
.nm

env.state.nm
.us/eib/pastpleadingshtm

l.htm
,

under
the

heading
“E

IB
10-04

(R
)

P
roposed

G
reenhouse

G
as

C
ap

and
T

rade
—

P
leading

L
og

and
D

ocum
ents,”

and
specifically

including
E

IB
10-04

P
leading

D
ocum

ent
18

(N
M

E
D

N
otice

of
Intent

to
Present

T
echnical

T
estim

ony
(N

O
l)),

E
IB

10-04
Pleading

D
ocum

ent
43

(N
M

E
D

R
esponse

to
M

otion
to

Stay),
E

IB

M
O

T
IO

N
P

age
3



10-04
P

leading
D

ocum
ent

51
(N

M
E

D
R

ebuttal
N

O
l),’

L
III

1(3
(34

P
leading

D
ocum

ent
67

(N
M

E
D

W
itness

L
ist),

and
L

III
10

(34
P

leading
D

ocum
ent

84
(N

M
E

D
’s

(‘losing
A

rgum
entsL

B
.

A
ll

of
the

testim
o

n
that

N
M

E
D

p
ro

id
ed

on
direct

and
cross-exam

ination
at

hearing
in

E
IB

N
o.

10-04(R
),

including
F

ranscript
(F

r,)
1

at
49-133.

133-222):
Fr.

2
at

273-289,

287-600;
Fr.

3
at

625-717,
723-891,

907-975;
T

r.
4

at
990-1121,

1122-1151,
1154-1361:

Fr.
S

at

1381-1491.
1501-1724,

1
7
2
8
-1

8
3
8
:T

r.6
at

1850-1876,
1
8
7

9
-1

9
7
2
;T

r,7
at2

2
0

8
-2

3
-4

0
:T

r.9
at

305
13089,2

C
.

A
ll

of
N

M
E

D
’s

testim
ony,

exhibits
and

argum
ent

offered
in

E
IB

C
ase

N
o.

10-

09(R
).

including
that

referred
to

or
relied

on
in

E
IB

’s
SO

R
s.

R
espectfully

subm
itted:

N
E

W
M

E
X

IC
O

E
N

V
IR

O
N

M
E

N
T

A
L

L
A

W
C

E
N

R
.

B
ruce

F
rederick

D
ouglas

M
eiklejohn

1405
L

uisa
Street,

Ste.
5

S
anta

Fe,
N

M
87505

(505)
989-9022

bfrederick@
nm

elc.org

A
ttorneys

for
N

ew
E

nergy
E

conom
y,

Inc.

C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E
:

Icertify
that

I
caused

a
p

of
the

foregoing
paper

to
be

em
ailed

to
Petitioners’

attorneys
and

S
tephen

V
igil

on
,2011.

R
.

B
ruce

F
rederick

N
M

E
D

’s
rebuttal

testim
ony

is
posted

at:
http://w

w
s.nm

ens.state.nm
.us/cc/C

apandT
radeR

egulationhtm
,

under
the

heading
“A

ugust
30.

2010
N

M
E

D
S

ubm
ittal”

2
F

ranscripts
posted

at
h
ttp

’//sw
n
m

en
v

state
nm

.us/eib/pastpleadingshtm
l.htni.

under
the

headm
g

“E
IB

10-04
(R

)
P

roposed
G

reenhouse
G

as
C

ap
and

T
rade

P
ros

Isio
n
s,

S
eptem

ber
20-30.

2010,
Ftanscript

of
P

ublic
H

eartnes

M
O

T
IO

N
P

age
4


